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			A Word from the Editor

			Rudolf Leška1

			It is my pleasure to present to you this collection of papers and reports which encompasses a substantial amount of our current global knowledge in the field of collective management of authors’ and related rights. This volume is an output of the 2019 ALAI Congress held in Prague where scholars and practitioners met to discuss outstanding issues related to collective management at the occasion of the 100th anniversary of the establishment of the first Czechoslovak collective management organization. While the full schedule of the congress forms an annex to this book, the individual national reports (summarized in this book by Professor Matanovac Vučković) prepared by the respective national groups of ALAI had to be excluded; you can find them online at the official website of the congress at www.alai2019.org. It was a successful congress, held under the auspices of his excellency, the President of the Czech Republic, with the prominent presence of Mr. Archambeau, the executive director of EU IPO, Mrs. Sylvie Forbin, WIPO Deputy Director General, Mr. Gadi Oron, Director General of CISAC and many other representatives of Czech and foreign governments, collective management organizations, academic institutions and legal practitioners. More than 300 attendees from 44 countries across all continents could visit various Czech landmarks and enjoy a performance of the thoroughly Czech opera Dalibor at the National Theatre, a Pinchas Zukerman concert with the Prague Symphony Orchestra or a very pleasant gala dinner with a musical performance of Czech pieces for a piano trio presented by George Spera (piano), Silke von Lewinski (violin) and Tatsuhiro Ueno (violoncello). To mark the occasion, the Prague 1 post office issued a special stamp on the day of the congress with an image of Prague by Jiří Slíva (which was also used as the congress logo).

			As the reader can see, in this book we have taken the liberty to arrange the content somewhat unconventionally. Instead of simply copying the order of the panels presented in Prague, we have decided to start with the opening speeches followed by “full-scale” studies that were written by scholars as a follow-up to the speeches that they presented at the congress. This part is followed by “reports” – brief papers summarizing the contributions of their writers presented at the congress. The book concludes with the general report and summarizing remarks by Professor Paul Torremans.

			Unfortunately, not everyone who participated in the panels at the congress is represented in this volume, since the time constraints and the need to focus on other duties have not allowed everyone to prepare a written summary of their thoughts. It is my sincere hope that the strange times of COVID 19 followed by the shameful invasion of the Russian army in Ukraine will soon be over and that ALAI congresses will once again flourish and attract a large number of attendees. My only advice is to take part in these wonderful events if you do not want to miss cutting-edge thinking on copyright.

			

			
				
					1	Dr. Rudolf Leška is an Attorney-Partner at the copyright boutique firm ŠTAIDL LEŠKA ADVOKÁTI (PRAHA – BRATISLAVA), licensed in Czechia and Slovakia to represent the entertainment industry and advise other clients and the public sector in transactions and litigation concerning the media and copyright. Dr. Leška holds the position of Senior Assistant Professor in copyright and media law at the University of Finance and Administration, Prague (Vysoká škola finanční a správní). He serves as the current President of ALAI Czech Republic.

				

			

		


		
			Part I 
Introduction

		


		
			Welcome Address Delivered 
at the Opening of the 2019 ALAI Congress in Prague 
Reconsidering the Role of National Collecting Societies

			Frank Gotzen2

			I am very glad to be back in Prague again.

			My first time to come here dates back to 1993, not so long after the end of the communist regime, in a period where you could still walk rather quietly over the Charles bridge without bumping into a mass of tourists. I was happy then to find bed and breakfast at the private home of a colleague of the Charles University. He was a professor in mathematics and very glad to receive a paying guest in his house.

			It was amongst other things an occasion for me to discover the real taste of a beer from Plzeň, so different from the various so-called Pilsner beers used as a common denomination for a type of lager beer. And what to say about that marvellous beer from Budvar the taste of which has got nothing in common with the flavourless beverage that is sold in many countries under the German name of Budweiser or Bud. Quite rightly, the Czech brewers invoked unfair competition and trademark arguments in trying to oppose it.

			However, in our meeting in Prague now, we are not going to talk on unfair competition rules, nor on trademark law, but we will turn instead to another subject of intellectual property law that is at the very heart and soul of our international association: copyright.

			Collective management organisations, especially in the musical field, try to offer as much as possible, both to users as well as to individual authors, a one stop system. Through a worldwide network of reciprocal representation agreements they rely on the local CMO to take care for the protection of their repertoires in another State. This efficient system has been baptized afterwards the “monoterritorial multirepertoire” system. It possessed the huge advantage of offering in each country, at a single address, a worldwide repertoire.

			What a wonderful case, competition law specialists seem to have thought in the early years. What they saw there was a series of undertakings, each of them enjoying a quasi-monopolistic position in their home markets, engaging themselves into a network of market divisions. What a splendid opportunity, they said, for fighting against abuses of dominant positions and for prohibiting agreements which affect free trade and restrict competition.

			Following that line of thought, a number of EC interventions ended up in breaking the traditional way of working and favouring a new system of multiterritorial licensing. What we saw in Europe is that in this way repertoires got split up and that the whole idea of a one stop shop was lost. What we also watch is a growing danger for the emergence of a kind of super CMO’s, offering mainstream foreign repertoire and putting downward pressure on local author’s revenue.

			It is time now to reconsider the role of national collecting societies. We should stop viewing them through the glasses of the competition law specialists only. Competition law is too blunt an instrument to be used blindly in our field. Collecting societies, in as far as they group individual authors and artists, are not the normal economic entities competition law uses to deal with. They are undertakings indeed, but they perform not just an economic role but at the same time also a social and a cultural role. There is, in the functioning of a collecting society, a sort of a trade union component that plays a role, as well as a cultural one, as a defender of domestic creation and local culture. In the past the danger of losing sight of these other important elements was very real, at least in Europe.

			It is true that, during recent years, the general atmosphere surrounding the functioning of collecting societies showed a tendency to improvement.

			We saw this in more recent case law first, where the SACEM decisions of 2013 of the General Court3 and the OSA judgment of the Court of Justice in case concerning a Czech spa establishment4 showed a better understanding of the specific role of collecting societies.

			Then came the Collective Rights Management Directive.5 It was set up to harmonize the rules governing the functioning of collective management organisations. The second introductory recital quite rightly starts by declaring that “Collective management organisations enable rightholders to be remunerated for uses which they would not be in a position to control or enforce themselves, including in non-domestic markets”. And recital 3 tells us that “Article 167 of the Treaty on the Functioning of the European Union (TFEU) requires the Union to take cultural diversity into account in its action and to contribute to the flowering of the cultures of the Member States, while respecting their national and regional diversity and at the same time bringing the common cultural heritage to the fore. Collective management organisations play, and should continue to play, an important role as promoters of the diversity of cultural expression, both by enabling the smallest and less popular repertoires to access the market and by providing social, cultural and educational services for the benefit of their rightholders and the public”.

			This same directive also tried to encourage voluntary repertoire aggregation in the field of online music. It was hoped to remedy fragmentation of repertoire by granting to small societies a right to tag on their local repertoire to a larger CMO, capable of monitoring a multiterritorial licensing scheme. In practice it seems however rather difficult to find good examples of smaller societies tagging on their repertoire to a larger society. If this feeling is confirmed, it will be a good reason to re-evaluate the whole system, as is anyway provided in Title V of this directive, with an obligation for the Commission in Article 40 to submit a report on the application of this Directive.

			Another proof of a changed state of mind towards the functioning of collective societies can be found in the 2019 Digital Single Market Directive.6 When it comes to ensuring wider access to content contained in out-of-commerce works much weight is put on the shoulders of collective management organisations. And, more generally, a mechanism of collective licensing with an extended effect, is put forward, that has to be realised through sufficiently representative collective management organisations. These recent texts relate of course to very specific applications, but they certainly show a certain shift in the mind, whereby CMOs start to be considered as allies in the construction of solutions for a new digital single market, rather than as obstacles to it.

			Mesdames et Messieurs, le fondateur de notre Association, Victor Hugo, a toujours considéré que la protection des auteurs et des gens de lettres devait dépasser le cadre rhétorique du bel idéal pour améliorer concrètement la condition sociale de l’artiste individuel. Le sujet dont vous allez traiter pendant ces journées vous en donnera l’occasion. Il s’agira pour vous de vous pencher sur un droit d’auteur effectif, qui utilise les ressources de l’action collective.

			Il sied donc de remercier les organisateurs de ce congrès, et plus spécialement Rudolf Leška et son équipe, d’avoir choisi le thème de la gestion collective des droits pour aider un droit d’auteur moderne dans son application pratique sur un marché numérique connecté.

			C’est avec plaisir que je déclare ouvert ce Congrès de Prague si plein de perspectives.

			I am now happy to declare the Prague congress of ALAI open.

			

			
				
					2	Prof. Frank Gotzen, Founder and Director Emeritus of the Centre for Intellectual Property Rights, K.U. Leuven, visiting Professor for the Master en Propriedad Intellectual of the Universidad Autónoma de Madrid, member of the Belgian High Council for Intellectual Property, President of the International Copyright Association ALAI.

				

				
					3	Case T-422/08.

				

				
					4	Case C-351/12.

				

				
					5	Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective management of copyright and related rights and multi-territorial licensing of rights in musical works for online use in the internal market.

				

				
					6	Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.

				

			

		


		
			EU IPO and the Enforcement 
of Copyright

			Christian Archambeau7

			Thank you for inviting me to address the Association Littéraire et Artistique Internationale on the important issue of copyright protection.

			In recent years the EUIPO, as the largest EU agency exclusively devoted to IP rights, has gradually assumed more and more responsibilities in the IP area at the request of the EU institutions. This includes international cooperation activities in IP, and communication, research, and aspects of enforcement for all IP rights, including copyright. Since we are self-financing via the fees paid by businesses for our EU trademark and design registration services, this has allowed the Office to extend its contribution to other areas of IP without drawing upon the general EU budget. Overall, the agency has about 1500 people working on various aspects of IP rights, including the administration of EU trademarks and designs, where we provide 365 days a year service using advanced online tools. Some of these activities, particularly those to copyright, are carries out via the European Observatory on Infringements of IP Rights, which has been taken care of by the Office since 2012. It should be stressed that the Office does not have operational responsibility for enforcement but the research that we carry out is designed to put the issue into context for policymakers. We also promote legal sources, provide databases, communicate the importance of IP rights, and assist the enforcement authorities in various ways, including coordination and the provision of advanced computer tools.

			Starting with the economic studies, a key report on the economic contribution of IP intensive industries to the EU economy shows that copyright intensive industries account for 11.8 million jobs in the EU, which is 5.5 % of the total.8 Copyright in the modern world is an important generator of wealth and, in fact, copyright intensive were found in the contribution study to pay wages that are on average 59 % higher that industries that do not use IP rights at all. Of course, the value of cultural and creative is considerably higher that the narrowly defined copyright intensive numbers in our IP contribution studies. This was highlighted by another report9, published in July 2019, which examines the EU cultural and creative activities in general as well as those services that are not bought and sold in the marketplace, but which should still be included in the standard measures of economic output.

			The aim of the study is to propose the inclusion in economic and statistic measuring of the activities all such services by the creation of so called “satellite accounts”. Turning now to the question of how to combat digital infringement of IP rights. This is an important topic and is also, as you are aware, a complex legal area. Online transactions involve a wide range of services including hosting, transmitting or indexing content, and providing internet-based services, sometimes by third parties and often involving several international jurisdictions. As well as legitimate transactions, there is a dark in the internet, with some websites or online marketplaces being used to sell counterfeit goods or as the source of illegal downloads of types of IP protected works. Consequently, new legal questions about the rights and obligations of online intermediaries are being raised all the time.

			To make navigation the legal landscape a little easier for all concerned the Office has published a new case law report10 providing an overview of the latest developments in the EU. In parallel, the Office’s collaboration with intermediaries in addressing IP rights infringements has been intensified and this is one of the growing areas of work of the Observatory. An expert group on cooperation with intermediaries has been set up and the Office plans to work more closely with e-commerce platforms. Analysis of digital infringement and covers the analysis of infringing business models, notably facilitated by new technologies, and also the quantification of digital infringement.

			Further studies in 2019 that may be relevant include one on the illegal use of television services over the internet or IPTV services11, and another looking at user traffic to web sites providing copyright infringing content in all 28 Member States12. From the preliminary analysis we can say that piracy is declining for music, films and TV, but that there are large variations among the Member States. While enforcement is important, it is equally vital to help consumers distinguish legal offers from illegal ones. The “agorateka” website developed by the Office, which brings together the legal sources in a single portal is one of the answers to this question. More generally, the promotion of culture and preservation of cultural heritage are among the copyright priorities at European level and the EUIPO has been asked to contribute to this directly by creating and managing several databases.

			For example, the Office has developed the “Orphan Works Database”, which provides information related to orphan works contained in publicly accessible collections, including libraries and audio and video archives in EU Member States. In addition, in the Copyright Directive adopted last April it is foreseen that the EUIPO will establish an online portal ‘out of commerce works’, to be made available by June 2021. These databases can potentially be valuable resources, but it must be acknowledged that they are only as strong as their content and rely upon many national partners. We know from other research, including a detailed analysis of the behavior and perceptions of EU citizens carried out in 201713, that there is a link between piracy and the availability of legal offers. “Agorateka” can only be a small part of the answer to this problem.

			More generally, consumers raise their concerns about the difficulties they have to distinguish illegal sources of copyrighted content from legal ones. We will continue to seek help. Notably, the Office has prepared some answers to ‘Frequently Asked Questions’ on copyright. This is currently the most visited page on the website of the Observatory. In conclusion, I would like to stress that copyright and its protection are important issues at the EU level as the difficult negotiations on the Digital single market directive have shown. The legislature has given us a new framework in which to work. The EUIPO is ready to help implement our new laws. We do not claim to have answers. In fact, we propose a partnership approach to all those who are interested. Our contribution may be, for example, to carry out research, help with coordination, support communication efforts or run pilot schemes that are then rolled by the relevant national or international partners.

			We live in a complex world, and we all have to work together to make sense of it, taking advantage of synergies and avoiding duplication of effort. In those areas where our interests meet, we are keen to listen to organizations such as the Association Littéraire et Artistique Internationale, and its members, and find out how best to work together.

			

			
				
					7	Executive director EUIPO.

				

				
					8	web/secure/webdav/guest/document_library/observatory/documents/IPContributionStudy/IPR-intensive_industries_and_economicin_EU/WEB_IPR_intensive_Report_2019.pdf

				

				
					9	https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/observatory/documents/reports/2019_A_Satellite_Account_For_The_European_Union_Creative_Industries/2019_A_Satelite_Account_for_the_European_Union_Creative_Industries.pdf

				

				
					10	https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/observatory/documents/reports/2019_IPR_Enforcement_Case_Law_Collection/2019_IPR_Enforcement_Case_Law_Collection_en.pdf

				

				
					11	https://op.europa.eu/en/publication-detail/-/publication/0617f865-1bc6-11ea-8c1f-01aa75ed71a1/language-en

				

				
					12	https://euipo.europa.eu/ohimportal/en/web/observatory/online-copyright-infringement-in-eu_2021

				

				
					13	https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/observatory/documents/IPContributionStudy/2017/european_public_opinion_study_web.pdf

				

			

		


		
			Secteur du droit d’auteur 
et des industries de la création

			Sylvie Forbin14

			Permettez-moi tout d’abord de vous dire combien je suis heureuse d’être de nouveau parmi vous. Certains se souviendront que j’avais eu le plaisir d’intervenir sur le thème des défis et opportunités du cloud pour la gestion du droit d’auteur il y a quelques années à Kyoto en Octobre 2012, je m’exprimais alors dans le cadre d’une autre fonction. Aujourd’hui, j’ai le très grand plaisir de vous adresser ces quelques messages au nom de l’OMPI que j’ai rejoint il y a très exactement trois ans.

			Le sujet central de votre rencontre cette année (la gestion des droits dans l’univers numérique) fait partie –vous l’imaginez bien – des priorités des États membres de l’OMPI et de notre organisation. Une question centrale se pose : comment garantir à l’ère numérique que le droit d’auteur, l’infrastructure de gestion et les outils technologiques nécessaires pour documenter efficacement les opérations de perception et de répartition des droits aillent de pair pour permettre aux systèmes de gestion de droits d’être efficaces. Cette question fondamentale est au cœur des préoccupations de l’OMPI.

			C’est aujourd’hui une évidence : les industries créatives plus que tout autre secteur économique se développent à une vitesse exponentielle, grâce au numérique, sur un marché extrêmement dynamique et à une échelle mondiale. Pour tirer pleinement parti des avantages économiques de cet environnement global en ligne, les titulaires de droits devraient disposer des outils nécessaires pour négocier, suivre, protéger et concéder sous licence leurs contenus au niveau local, régional et international, et interpréter les rapports d’utilisation des plateformes et services numériques qui utilisent leurs œuvres.

			Nous savons tous que certains des acteurs du numérique ont réalisé les investissements nécessaires et acquis la technologie et les compétences requises pour y parvenir. Cependant, la grande majorité des détenteurs de droits ne disposent pas de ces outils et ne peuvent, de ce fait, bénéficier des revenus qui devraient leur revenir. Désarmés face aux géants du numérique, beaucoup de ces auteurs et artistes espèrent trouver dans les sociétés de gestion collective des outils qui leur permettent de distribuer légalement leurs œuvres et de bénéficier de ce marché numérique; ils souhaitent notamment acquérir les compétences nécessaires pour documenter leurs répertoires sur la base des normes et pratiques opérationnelles reconnues leur permettant d’être adéquatement rémunérés pour leur travail créatif.

			Je voudrais saluer ici les initiatives lancées par les fédérations internationales telles que la CISAC, l’IFPI, la SCAPR, l’IFFRO, la liste n’est pas exhaustive, pour développer ces outils de connexion et permettre à la gestion collective de relever les défis de l’environnement numérique. Toutefois des efforts restent à faire pour combler les écarts notamment entre les marchés les plus développés et les marchés émergents. A titre d’exemple, pour corroborer ce constat, permettez-moi d’emprunter les chiffres de la CISAC : seules 13% des recettes des sociétés de gestion collective membres de la CISAC proviennent des utilisations numériques; et l’Afrique ne représente toujours que moins d’un pourcent de la totalité des collectes mondiales et représente à ce titre, un potentiel largement sous exploité.

			Il est toutefois encourageant de noter que partout dans le monde les collectes ont progressé notamment dans la région Amérique latine et Caraïbes qui a enregistré la plus forte croissance : +22,7 % en 2019 des sociétés membres de la CISAC (source : rapport annuel de la CISAC 2019).

			En arrivant à l’OMPI il y a trois ans, mon premier objectif a été de tenter de surmonter le handicap que représente l’absence, dans un trop grand nombre de pays, d’un cadre législatif solide du droit d’auteur et des droits voisins pour protéger et valoriser la créativité. Ce socle juridique constitue la condition préalable et sine qua non du bon fonctionnement de la gestion des droits, que l’on parle de gestion individuelle ou de gestion collective. La pertinence et l’efficacité du cadre juridique national repose principalement, en amont, sur l’adhésion la plus large aux traités de l’OMPI et l’adhésion aux normes minimales définies par ces instruments.

			Nous nous réjouissons que plusieurs pays aient enfin récemment adhéré à la Convention de Berne ou soient sur le point de le faire, ce qui assure la mise en œuvre du principe du traitement national. Aujourd’hui la très grande majorité des Etats membres de l’OMPI ont accédé à la Convention de Berne. Je ne peux pas m’empêcher à cet égard de saluer rôle fondateur de l’ALAI dans la conception et la naissance de la Convention de Berne.

			La progression des Etats membres nous encourage à amplifier nos efforts : Nous avons récemment franchi le cap de la centième adhésion du Traité de l’OMPI sur le droit d’auteur (WCT) et du Traité de l’OMPI sur les interprétations et exécutions et les phonogrammes et les performances de l’OMPI (WPPT), qui compte actuellement 102 parties contractantes.

			Le Traité de Beijing sur les interprétations et exécutions audiovisuelles, qui traite des droits de propriété intellectuelle des artistes interprètes ou exécutants sur les interprétations ou exécutions audiovisuelles, comble une lacune importante dans le cadre international du droit d’auteur. Adopté en 2012, le traité accorde aux artistes interprètes ou exécutants des droits économiques pour leurs interprétations ou exécutions fixées ou non fixées (en direct). Le traité confère également aux artistes interprètes des droits moraux. Le Traité de Beijing entrera en vigueur trois mois après que trente parties éligibles auront déposé leurs instruments de ratification ou d’adhésion. À ce stade, 27 États membres ont ratifié et nous espérons atteindre le nombre magique – 30 – d’ici la fin de l’année, ce qui permettrait au traité d’entrer en vigueur.

			Mais bien entendu, lorsque les pays ont ratifié les traités, et actualisé leurs législations, il leur faut également mettre en place des règlementations et des systèmes de gestion de droits qui leur permettent de gérer les exploitations au niveau domestique, régional et international de leurs créations et répertoires de façon effective et efficace.

			A cet égard, comme le savez, nous avons récemment rassemblé dans un document de référence que nous avons appelé boîte à outils les bonnes pratiques relatives aux organismes de gestion collective. Il s’agit d’un document non normatif qui contient des exemples de lois, de réglementations et de codes de conduite tirés du monde entier. La boîte à outils comprend également des informations provenant des fédérations internationales, notamment la CISAC, l’IFPI, le SCAPR, l’IFFRO et l’AGICOA. Depuis la finalisation de ce document, nous avons constaté que de nombreux organismes de gestion collective ont adopté, sur la base de cet outil, des codes de conduite qui définissent les normes de service pour les membres et les utilisateurs.

			Le rôle joué par les organismes de gestion collective et les ayants droit dans la gestion des utilisations transactionnelles et / ou des licences d’utilisation en ligne, revêt un aspect fondamental, mais dépend également de la capacité d’adaptation de ces organismes à développer de nouvelles licences adaptées à l’environnement numérique et aux nouveaux modèles économiques.

			Les ayants droit doivent aussi veiller à développer des outils et des accords pour faciliter l’échange transfrontalier de données à l’ère des réseaux numériques. Ceci est fondamental pour obtenir les autorisations nécessaires aux exploitations légales, en permettant d’identifier les œuvres, les interprétations ou exécutions, les enregistrements, les titulaires des droits et les droits qui devront être sécurisés. Pour réaliser ces objectifs, l’existence d’un “backoffice” opérationnel et d’une interface en ligne “user friendly”, sont indispensables.

			Les efforts de l’OMPI visent précisément à permettre aux organismes de gestion collective des pays en développement, d’acquérir ces compétences. A cette fin, nous développons et déployons actuellement, sur demande, WIPO Connect, une solution de gestion de droits d’auteur de backoffice répondant à ces exigences pour les organismes de gestion collective des pays en développement qui ne peuvent se permettre d’acquérir des solutions IT commerciales. A l’heure actuelle, WIPO Connect se concentre sur le secteur des droits d’auteur de la musique, mais nous nous employons à couvrir à l’avenir les droits voisins et nous espérons pouvoir aussi couvrir d’autres répertoires.

			En nous tournant vers l’avenir : L’explosion des industries créatives et les efforts fournis notamment par les pays en développement pour saisir les nouvelles opportunités du numérique ne seront durables que si ces pays parviennent à engranger des résultats rapides et à bénéficier de retours économiques tangibles pour leurs créateurs et leurs industries de la création.

			A cet égard, le mandat et la structure intergouvernementale de l’OMPI qui regroupe 177 Etats membres nous permet d’assumer une responsabilité spécifique dans ce domaine et d’accompagner efficacement les pays à atteindre des résultats concrets. Dans la mise en œuvre de cette mission, je tiens à souligner que nous attachons une grande importance aux partenariats noués avec des organisations telles que la CISAC, l’IFRRO, SCAPR, l’IFPI.

			Par ailleurs, il est dans l’intérêt de toutes les parties prenantes, de renforcer l’efficacité de la gestion au niveau global pour aboutir à une situation gagnant/gagnant à tous les niveaux de la chaine de valeur. Le droit d’auteur et les organismes de gestion collective garde toute leur pertinence à l’ère du numérique et continuent de démontrer leur capacité d’adaptation à l’évolution technologique.

			Les Etats membres, nous le constatons, recherchent, au titre de cette mission d’intérêt public – le soutien à la créativité et aux industries créatives à travers la rémunération des ayants droit-, de plus grandes articulations voire interfaces entre les systèmes qui relèvent aujourd’hui de la propriété d’un gouvernement, d’un organisme de gestion voire de sociétés de droit privé.

			Bien entendu, parmi ces données, nos Etats membres reconnaissent la sensibilité des données dites business. Ils reconnaissent également l’importance de respecter les données personnelles mais ils s’interrogent sur l’intérêt de concevoir un système qui réponde à une meilleure fluidité des données générales portant sur les transactions entre ayants droits, intermédiaires et utilisateurs.

			Ne pourrait-on définir quelques axes sur lesquels nous pourrions envisager de travailler tous ensemble, notamment concernant la fiabilisation des identifiants, l’amélioration de l’interopérabilité et la facilitation de l’accès à ces outils dans le cadre des nouveaux modèles économiques?

			Permettez-moi de conclure en remerciant l’ALAI de cette invitation. L’appui constant de l’ALAI et de ses membres au système multilatéral, à travers notamment votre participation aux sessions du Comité permanent sur le droit d’auteur et les droits voisins (SCCR) ne s’est jamais démenti, et constitue pour l’OMPI une fierté et grande source d’inspiration pour la mise en œuvre de notre mandat et de notre mission. Vous voyez que nous avons beaucoup de chantiers devant nous et je n’ai pas eu le temps d’évoquer avec vous l’importance que se posent certaines parties prenantes sur l’équilibre entre droit exclusif et droit à rémunération dans ce nouvel écosystème numérique, la question de la reconnaissance de droits collectifs dans le domaine de la création qui intéresse beaucoup d’Etats membres et enfin la discussion sur la place des exceptions et limitations dans ce nouvel environnement qui voit exploser les exploitations numériques et transfrontalières.

			Je vous remercie de votre attention et je compte, chers membres de l’ALAI sur votre engagement qui nous est si précieux.

			

			
				
					14	Vice directrice générale, Organisation Mondiale de la Propriété Intellectuelle.

				

			

		


		
			Collective Management of Rights 
in a Transforming Market

			Gadi Oron15

			I am delighted to be here today and I would like, first, to express my appreciation for all the people who made this conference possible. In particular, I would like to thank Mr Rudolf Leška, the president of the ALAI group here in the Czech Republic, and his team, who I know have been working tirelessly, for many months, to organise this ALAI event. I am very happy and proud that we, at CISAC, could partner with ALAI this year and be associated with this conference.

			CISAC is the international confederation of authors’ societies. We bring together 239 authors’ societies from 122 countries. These societies collectively represent over 4 million authors who come from different disciplines of the arts. Many of them are music creators – songwriters and composers, but our societies also represent visual artists, film and TV directors and screenwriters, playwrights of dramatic works, and authors of literature.

			Our societies’ mission is, first and foremost, to generate increased remuneration for their affiliated creators. Royalties’ collections by our member societies last year – in 2018 – totalled more than $US 10 billion.

			Collection and distribution of royalties is indeed the main task of collective management organisations and the main reason for their establishment, but they serve creators far beyond collecting royalties. Throughout their history, authors’ societies have taken a leading role in advocacy and policy making with the goal of enabling creators to be adequately protected and equitably remunerated. This has become an increasingly challenging task, particularly with transformation to the digital world. However, history teaches us that societies have always had to evolve and adjust their operations to match a transforming market. And transformation has always been fuelled – and triggered – by technology.

			Today, the world of collective management is changing more rapidly and more decisively than ever, in order to stay successful and relevant in the 21st century but, alongside this theme of transformation, there is an equally strong theme of continuity. This because the core principles and the key functions of collective management remain as vital as they were at the founding of our sector some 200 years ago. If you examine the ecosystem in which societies operate today, you see this mix of change and continuity. This ecosystem is characterised by an inherent imbalance of power between, on one hand, the creators, and, on the other, those powerful commercial entities which are the main users of creative works. This imbalance is, of course, nothing new. It is at least 200 years old. And when one views this in a historical perspective, it easy to identify a remarkable convergence between past and present.

			At the heart of the comparison between the present landscape and that of the past, is the place of the “intermediary”. Just as today, 200 years ago rightsholders had to keep challenging the power of the intermediaries that attempt to control rights, dictate the terms of access to the cultural marketplace, and retain a disproportionate share of the revenues from the use of creations. So, if you think our sector has a major struggle with digital intermediaries today, let me share with you a quote from the Marquess Robert de Flers, a French playwright and one of CISAC’s founding fathers. De Flers’ exhorted authors around a mission he described as “the elimination of the intermediary”.

			He says:

			“…I am not talking about the honest, active and useful intermediary – there are indeed a few; not many perhaps, but some; but of the parasitical and noxious intermediary who deprives us of the money owed to us, who deforms our works – or allows it to be deformed, who debases them by programming them in theatres where they shouldn’t be and translates them in languages that are from no country at all. This intermediary, Gentlemen, I believe we have just been burying. It seems to me one of the most joyful funerals which I might conceivably be invited to attend.”

			De Flers was speaking on 13th June 1926, the historic day in which CISAC was established. So you might forgive him for being a little euphoric about the impending doom for intermediaries which he perceived as being just around the corner… But this quote also sets today’s copyright battles in a fascinating historical context. If you replace the theatre owners of the 1920s with today’s larger internet platforms, the 93-year-old quote truly comes to life. The men and women who shaped collective management politics understood the importance of a proportional remuneration as a direct reflection of creators’ economic rights. Today we understand the same thing – and we know that the fight for fair remuneration for creators is ultimately a fight for fair treatment by the “intermediaries”.

			Indeed, the issues that occupied the authors who founded societies, are the same as those that are facing us today. Technologies come and go, politics fluctuate, business models mutate, but the challenges for rightsholders remains essentially the same. Collective management came into being because of a practical need to manage legal rights which the authors cannot manage individually. Creators understood that in negotiations with users, the collective is much stronger than the individual. Societies’ role very quickly extended far beyond negotiations and collections of royalties, to the mission of protecting and safeguarding creators’ moral and economic interests and to shaping the legislative environment for cultural activity.

			Technological change has reinforced this mission.

			First, at an operational level, the digital world has created a greater need than ever to manage rights collectively. With the sheer volume of data processing that’s involved in rights management today, collective administration is essential, both economically and operationally.

			Second, negotiating as a collective to offset the strong position of commercial users is more important today, possibly than ever before. The digital world may have liberated the consumer and revolutionised the way creators can access a global audience, but it has also created dominant giants with enormous negotiating power that are the world’s largest users of creative works.

			Third, lobbying and influencing decision-making is more important in today’s multi-stakeholder world than it ever was. Copyright users have immense political power and influence. The recent debate around the EU Directive on Copyright in the Digital Single Market dramatically demonstrated this. Prominent copyright users took advantage of their influence over mass audience and, while spreading misinformation and using scare tactics, they made significant effort to block the Directive which they considered disadvantageous to their business.

			The ecology of the cultural sector is changing at a breath-taking pace. Our market is rapidly becoming more global and increasingly more diverse. This is fuelled by two phenomena: the first is that platforms are constantly improving consumer experience and offering a growing selection of repertoire. The second is the rapidly changing consumer behaviour and preference.

			There are 2 recent examples to demonstrate this:

			
					YouTube recently reported that among the Top 10 most viewed music videos in 2019 so far, only one is in English. Five out of the Top 10 music videos are in Spanish, two in Korean and two originated in in India.

					Another example of globalisation comes from the audio-visual sector. While the TV market is switching to on-demand streaming and consumers are gradually turning their back on linear TV broadcasts, the dominant online platforms are increasingly involved in the production of original content.

			

			The traditional broadcasters are not sitting on their hands, though. Rather, they react by boosting their own original productions, with some of them reporting up to 100 times more original TV shows. They are also offering catch-up streaming services for their broadcasts.

			The consequences of these market developments are substantial structural changes to licensing models. Collective management structures have had to adapt, re-invent and modernise to a global, diverse and fast-paced reality. They have had to become more effective in capturing value. They have had to offer new types of licenses. They have had to develop the capacity to deal with enormous amounts of data in order to monitor and monetise the diversified types of commercial use. And they have had to improve the speed and efficiency of their distribution of royalties to their affiliated rightsholders. The technologies driving change are new; but the phenomenon of societies adapting the system is nothing new. In fact, the very establishment of the collective management system back in the 18th century came in response to a need that previously did not exist.

			A bit of history is very instructive here. Collective management was founded by playwrights who realised they could obtain better conditions and better remuneration for their use of their works when they negotiated collectively with theatre owners. In a hot summer evening on the 3rd July 1777, the famous French playwright Pierre Beaumarchais brought together a group of 22 authors to discuss the poor remuneration paid for their works by the Théâtre-Français. In the case of Beaumarchais, the complaint centred on the low remuneration he received from the Comédie Française for the use of his play the Barber of Seville. The action by this small group of authors eventually led to change. In 1791 France passed the first law on authors’ rights. Shortly afterwards, entities that managed the new authors’ rights were created. Once established in the world of theatre, the principle of collective management proved essential to other repertoires as well.

			The famous story goes that in 1847 the French composer, Ernest Bourget, visited Les Ambassadeurs, a café in Paris where live music was being performed. When Bourget heard some of his own compositions being played, he was angry that his permission for their use had not been sought and that he was not being paid, while he, of course, had to pay the establishment for his drink.

			With a few other composers, he brought an action against the owner of the café. They asked the court to either forbid the performance of works in the café or to hold that they, the creators of the works, should be paid for these performances.

			The court of course found in their favour. The principle was thus established that authors and composers had a performing right in their works. But having the rights was not enough. For these authors, there was the practical problem of monitoring and enforcing their rights. And so the first music authors society was formed – SACEM. Others followed, in Italy, Germany, the UK and the US. The developments in France, however, were especially significant because they took place before the Berne Convention of 1886 was signed.

			Since those early days, the history of CMOs has been one of constant changes in the licensing market. Societies have always had to adjust to new forms of exploitation and technologies: from traditional public performance to broadcasting; mechanical reproductions and private copying; cable distribution; satellite transmissions and of course, the internet.

			Digital technologies have had a radical impact on the way music, films, books and other creations are accessed. They have created new business models and destroyed or marginalised old ones. Yet, this has not changed the fundamental principles underlying collective administration of rights. Indeed, the market changes have made those principles more relevant than ever.

			In the digital world negotiations over creators’ remuneration are taking place not just with powerful entities, but with some of the world’s largest corporations. Advocacy work has become more complex due to the commercial interests involved. And in the management of rights, CMOs have a dramatically enlarged role, with the capacity to process enormous amounts of data that are simply impossible to conduct individually.

			I spoke about the past and the present, so I would like to conclude with some thoughts about the future. The cultural and creative industries are continuing to grow phenomenally. With that comes exponential growth in activities related to the management of rights. Collective Management Organisations are responding proactively to this evolution. They have re-shaped, evolved and transformed to operate in a global landscape where both rightsholders and users have more freedom of choice. They have also pursued unprecedented cross-border collaborations among themselves: from joint ventures in the offering of licenses, through consolidation of back-office activities and cross-border initiatives on data, to one-stop-shop solutions bringing together authors and neighbouring rights owners. These initiatives are taking shape and form in every region of the world, with the overarching goal of simplifying the licensing business, cutting down costs, and serving creators better. There is also a marked increase in competition among traditional non-profit CMOs as well as the entry of new players, some of which are for-profit entities, into the market. The sheer scale of data processing that’s involved in collective management today requires substantial investment in technical capabilities. The scene is set for greater competition and greater pressure for societies to improve.

			What is for certain is that the future of our sector is digital. The key features of the digital world I have mentioned will, I believe, continue to shape the agenda of CMOs in the future:

			
					Creators will continue to face an imbalance in bargaining power between them the and the commercial users of their works.

					Societies will continue to see a proliferation of digital uses of content and will face an increasing burden in administering rights and monitoring use.

					Users will continue to demand innovating and cross-border licensing solutions

					And finally – both creators and societies will need to be play a decisive and active role in advocacy, in lobbying and influencing policymaking in order to secure meaningful protection for copyright.
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			Opening Speech

			Rudolf Leška

			Dear Colleagues, Friends, Honourable Guests,

			In 1926, my predecessor in the office of the president of then-Czechoslovak ALAI Chapter, dr. Jan Löwenbach, welcomed his international guests: members of ALAI who arrived from Warsaw to Prague to celebrate and discuss the new Czechoslovak Copyright Act at a symposium following the Warsaw Congress. The challenges that we face today are new, but the substance remains – securing for creators, artists and the creative industry as a whole just remuneration for their talent, virtuosity, and effort, and not allowing others to reap where they have not sown.

			As in 1926, when participants were greeted by the first president of the Czechoslovak Republic, Prof. T. G. Masaryk, and the Minister of Foreign Affairs and later president, Dr. Edvard Beneš, we have gathered here today under the auspices of H.E. Miloš Zeman, President of the Republic, and the Ministry of Culture.

			It is impossible to organize congresses like this one without the financial support of generous people and organizations. It is to their credit that the registration fees were not prohibitive. The first among our sponsors is ALAI which substantially contributed to this congress from membership fees from all around the world. Our platinum partner, CISAC, welcomed the congress agenda and helped not only with a significant and most generous contribution but also with organizational support.

			Our most crucial Czech partner is the collecting society OAZA which represents sound designers and sound engineers – a newly establishing field in copyright law, as we can observe in the new US law, while OOA-S, the collecting society in the field of visual arts, is our silver partner.

			Nevertheless, our thanks go to everyone who contributed either funds or their own time to prepare the congress (other partners include Czech collecting societies INTERGRAM, OSA and DILIA, law firms TYCOVÁ DVOŘÁK, Bird & Bird and ŠTAIDL LEŠKA ADVOKÁTI and the Czech Bar Association) and to everyone who agreed to present their ideas here, especially EU IPO Executive Director Christian Archambeau and WIPO Deputy Director General Sylvie Forbin.

			Welcome to Prague!
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        Is Competition Among Collectives Leading to Positive
        Changes

in Collective Management?
      

      Daniel Gervais16

      In this short contribution, I describe regulatory efforts concerning collective management of copyright and related rights in the European Union and the United States and the role of competition and competition law in that context. I then attempt to draw a few lessons for the future. Let us begin with the US.

      The United States

      The American Society of Composers, Authors and Publishers (ASCAP) was the first CMO administering the public performance of musical works (hence designation as a Performing Rights Organization or PRO) in the United States. It was created by mostly “serious music” composers/writers and music publishers in 1914. Broadcasters decided to create a competing organization, Broadcast Music, Inc. (BMI) in 1939.

      Those two CMOs have been competing in a number of ways. In its first decades of existence, BMI was able to convince authors and publishers to affiliate with them by agreeing to work with less “successful” writers (eg. those who had fewer published works), or those working in genres that ASCAP did not seem too interested in at the time (blues, jazz, rhythm and blues, gospel, and later country, folk, Latin, and even initially rock and roll). BMI also made deals with certain publishers and in some cases offered fixed fees in comparison to ASCAP’s two-tier system at the time said to favor more established writers. There was no direct competition on rates paid by users, however. If one of the two organizations had set much lower rates for the use of musical works, its revenue would have been affected in a way that might have made it difficult to attract writers and publishers.

      Both CMOs were eventually regulated under US competition (antitrust law). They each negotiated a set of rules with the US Department of Justice (DoJ) that were enshrined in federal court orders known as a “consent decrees.” The decrees had no end date—to my knowledge the only consent decrees in the history of antitrust law that do not sunset at some point. Each one provided a mechanism for a federal judge in New York (a different judge for each CMO) to set rates for the use of musical works.

      The two major PROs were not alone. SESAC (originally the Society of European Stage Authors and Composers) was formed in 1930 to represent, as the name indicates, European stage authors and composers but its focus changed in the 1960s. SESAC started to acquire the right to license writers in other genres, including Bob Dylan and Neil Diamond, and then continued to expand to represent major writers including Rush, Mariah Carey and Adele. SESAC was acquired by the private equity firm Blackstone Group in 2017.

      Then recording industry executive Irving Azoff established a new PRO, Global Music Rights, in 2013.

      Competition is pervasive in several ways. All those CMOs have nonexclusive rights from their members/affiliates, and major publishers (labels) can also go around them for “low hanging fruit” – deals with large users like Apple, Spotify or Google -, thereby increasing the administrative costs of the CMOs.

      As I see things now, with four CMOs competing in the same field, only some of which are subject to consent decrees, it is much less clear that antitrust law constraints are well adapted or indeed required. Recall that, as a point of comparison, there are now only three major “labels” sharing most of the world’s sound recording rights and they are not subject to a similar set of constraints.

      In 2021, the DoJ ended a long review process of the consent decrees. There were several issues at play, including, to name three main ones, (a) whether fractional licensing is permissible (meaning that a PRO need not license all rights in a work); (b) whether partial withdrawal is permissible (meaning that an author or publisher is able to limit the RPO’s ability to grant licenses to certain types of users); and (c) whether the PROs should become more like certain foreign CMOs and license other rights in musical works, such as mechanical rights. As of early 2021, these issues were also the subject of litigation in federal courts. Those courts have thus far taken the position that the consent decrees do not require full work licensing or permit partial withdrawal.

      Rates for the digital use not of musical works but of sound recordings in the United States is subject to an entirely different system, entirely outside of antitrust regulation. A Copyright Royalty Board (CRB), part of the United States Copyright Office, sets rates for noninteractive digital uses of sound recordings.

      The system was profoundly altered by the 2018 Music Modernization Act (MMA), which created a new Music Licensing Collective (MLC) to administer a “compulsory licensing structure for making and distributing musical works with a blanket licensing system for digital music providers to make and distribute digital phonorecord deliveries (e.g., permanent downloads, limited downloads, or interactive streams).”17 As the MLC only started its operations in 2021, it is too early to comment on its success but its establishment was marred by deals to split so-called black box funds just before the MLC began its work.

      The MMA did more than create the MLC and new blanket license, however. It also made two significant changes affecting PROs, namely a partial repeal of a strange provision that directed the judges setting rates under const decrees to disregard the price paid for sound recordings, and the creation of a rotating “wheel” of judges to set rates under such decrees instead of the same judge presiding over the fate of each PRO for years.

      We are thus in a wait and see moment with courts, and the new MLC taking its first steps. We shall see whether it will make its parents proud.

      
        The
        European Union
      

      CMOs have been regulated in myriad ways in EU member States, from special ad hoc committees (France) to a quasi-absence of regulation. The European Commission and Parliament started two decades ago to try to advance Europe-wide rules via courts and legislation. The following is but a quick tour d’horizon.18

      First on our timeline, the 2002 Simulcasting Decision marked an important step in the early stages of the process. The International Federation of the Phonographic Industry (IFPI) had applied to the Commission for “negative clearance” or, alternatively, for exemption under what was then Article 81(3) of the EU Treaty, in respect of a model reciprocal agreement between record producers’ rights administration societies for the licensing of “simulcasting”.

      The Decision emphasized that within the EEA the Internet was best seen as a single territory, and, therefore, a one-stop shop license should be available for Internet broadcasts. This set the stage for European regulatory efforts. The Decision also mentioned two issues that would become a recurring theme for years to come, namely the need for transparency and “competition”, especially on administrative costs.

      To quote from the Decision:

      “The collecting societies will be able to actually compete and to differentiate themselves in terms of efficiency, quality of service and commercial terms. … This represents a major evolution from the situation concerning traditional rights licensing where, given the de facto monopoly enjoyed by all collecting societies in their national territories, actual competition between societies does not occur in most relevant markets.19

      The Decision was followed, in January 2005, by the Commission’s work programme on Collective management20, which itself followed a Communication on the Management of Copyright and Related Rights in the Internal Market21, identified three regulatory objectives:

      
        	To ensure the transparency and efficiency of collective management societies;

        	To ensure that the control of collective management societies is exercised in such a way that a similar general interest protection level can be guaranteed in all Member States;

        	To enhance competitiveness of creative industries, including small ones as well as individual authors and artists, to strengthen innovation and to promote culture and cultural diversity.

      

      This led very quickly to Commission Recommendation of 18 May 2005 on collective cross-border management of copyright and related rights for legitimate online music services. 22 Here is a key point made in that document:

      “In the era of online exploitation of musical works, commercial users need a licensing policy that corresponds to the ubiquity of the online environment and which is multi-territorial. It is therefore appropriate to provide for multi-territorial licensing in order to enhance greater legal certainty to commercial users in relation to their activity and to foster the development of legitimate online services, increasing, in turn, the revenue stream for rightholders.”23

      The Substance of the Recommendation was four-fold:

      
        	Freedom to license;

        	Freedom of users to choose;

        	Freedom of rights holders to choose “irrespective of the Member State of residence”;24

        	Rationalization and transparency.25

      

      There was a quick response from CMOs. ICMP/CIEM26 and GESAC27 agreed on harmonized minimum standards in a ‘Common Declaration‘ which distinguished interactive and non-interactive uses. This was followed by the “Cannes Agreement”, a deal between 13 CMOs (BIEM members28) and five large publishers setting the stage for multi-territorial licensing within the EEA.

      A Commission Decision of 4 October 2006 referred to as the “The Cannes Extension Agreement”29 – made, as the name suggests, in the wake of the Cannes Agreement – noted he following:

      “[T]here is currently very little scope for price competition among collecting societies.”30 This may have signaled a shift of the focus from transparency, efficiency competition and freedom of authors and publishers to choose a CMO within the EEA to ways to reduce rates paid by users.

      Price competition was on the menu.

      Enter the European Parliament.

      In a resolution of 13 March 2007 on the above-mentioned Commission Recommendation of 18 October 2005, the Parliament took a broad view of the matter. Ostensibly, its three main concerns were:

      
        	National membership. The Parliament was concerned that letting rights holders shop their online rights would weaken national CMOs, noting that the “existing network of national CRMs plays an important role in providing financial support for the promotion of new and minority European repertoire and whereas this should not be lost”31;

        	The promotion of cultural diversity; and

        	The impact on CMO governance of giving large rights holders’ too much clout.

      

      The resolution was very critical of the 2005 Recommendation. It criticized the consultation process that had led to the adoption of the Recommendation and indeed sought to limit its ambit and impact, though Parliament did support multi-repertoire licenses for cross-border and online uses and use in mobile telephony and other digital network. The Parliament also called on any future regulation in this area not to undermine the “competitiveness of the underlying creative businesses, the effectiveness of the services provided by CRMs or the competitiveness of user businesses – in particular small rightholders and users32” and to “allow only fair and controlled competition, without territorial restrictions, but with the necessary and suitable qualitative criteria for the collective management of copyright and the preservation of the value of the rights.”33

      The heavy guns of antitrust would then reverberate across the continent. Based on a complaint filed by RTL and Music Choice, DG COMP issued a decision on 16 July 2008.34 It went quite far. It found that membership rules restricted desirable competition between CMOs on the market for the provision of services to right holders and could also affect competition between collecting societies on the market for the licensing of rights to commercial users, which it then determined was prohibited as “infringement by object” under EU rules. It stated that the (acknowledged) territoriality of copyright did not require a national assignment of rights for the purpose of administration abroad on a strictly national basis. Territorial restrictions in contracts between CMOs known as Reciprocal Representation Agreements (RRAs) were found to be a prohibited concerted practice. And this was not (just) a contractual matter: “Even where collecting societies have, in individual cases, dropped the explicit exclusivity, no change in the allocation of territories among the collecting societies could be observed”.35 In other words, actual practice, despite changes to RRAs, effectively led to “national monopolies for the multi-repertoire licensing of public performance rights and has the effect of segmenting the EEA into national markets”.36

      The decision was sent to the General Court for review. The Court disagreed with the Commission on the existence of a “concerted practice relating to the national territorial limitations”,37 and annulled a key part of the 2008 Decision. Commission Decision. The decision can be read as a disagreement over the evidence, with the court giving CMOs the benefit of the doubt.38

      Hopefully, the brief account contained in the preceding pages is sufficient to demonstrate the concerns that have animated European regulators. There are four major ones:

      
        	governance

        	efficiency/costs

        	transparency/reports, and

        	two “single market” issues
	multi-territorial licensing (music)
	membership




      

      What would be the next step, after the annulment of DG COMP’s decision? The regulatory roller-coaster became a smoother ride with the adoption of Directive on Collective Rights Management adopted on 26 February 2014.39 In line with the above concerns, it introduced an element of competition by allowing right holders to choose a CMO. It leaves the door open for mandatory collective management; contains general and hardly enforceable admonitions such as the need for CMOs to act in the best collective interests of the rightsholders they represent and use “utmost diligence”, notes that noncommercial licenses were desirable, and paves the way for multiterritorial licensing by reducing the number of licenses a user needs to operate a multi-territory. It introduced a system of repertoire aggregation, a delegation of authority to license digital music between CMOs that has not, to date at least, been a resounding success. Under this system a CMO may request under certain conditions, another CMO to represent its repertoire.40 Finally, the Directive did not impose a mandatory legal form for CMOs.

      This was not to be the end station of the regulatory train. Two 2019 directives, namely the DSM directive41 and the Online Broadcasting Directive42 laid down additional rules that are highly relevant.

      The DSM contains an entire chapter (2) dedicated to “Measures to facilitate collective licensing” and introduces “collective licensing with an extended effect”, a new name for what is often called Extended collective Licensing (ECL) or what I prefer to call extended repertoire.43 This system, first established under Nordic copyright reforms in the late 1950s and 1960s, allows a CMO which has been able to convince a substantial number of right holders (typically in its territory of operation) to join a particular licensing scheme to obtain by law an extension of its repertoire to all relevant works, except those of right holders who choose to opt out. Put differently, an opt in system becomes opt out.

      Despite the considerable academic scholarship questioning the value of this system – some of which is a subset of the scholarship that sees all forms of collective management of authors’ rights as a malum in se – historically very few right holders have opted out. This of course does not provide conclusive evidence that the system works well, but it is relevant information.

      The other 2019 directive (Online Broadcasting Directive) provides that “Member States shall ensure that rightholders may exercise their right to grant or refuse the authorisation for a retransmission only through a collective management organisation.”44 Recital 16 goes a step further:

      “This Directive should allow agreements concluded between a CMO and operators of retransmission services for rights that are subject to mandatory collective management under this Directive to be extended to apply to the rights of rightholders who are not represented by that CMO, without those rightholders being allowed to exclude their works or other subject matter from the application of that mechanism.”

      
        Lessons
      

      At no point in history has there been a wider and more open “store of meanings” of cultural content. Almost all of it is online, much of it free of charge. This in turn may allow authors have access and are influenced by “foreign” cultures in a way that might make “foreignness” itself a very different notion. This can lead to more global or at least non-geographically bounded cultural productions and unbounded collective management to emerge. The question is, should CMOs adapt? Should they compete by jettisoning national or other territorial limitations? This opens up a broader set of questions about the purpose of regulation (here defined in a nutshell as control by public bodies) of CMOs.

      There is little doubt that CMOs, like many other types of organizations, need to operate within well-defined and enforceable regulatory bounds. Because they are often unavoidable partners for professional users of copyright material, there may well be a specific case for fairly stringent rules. The hard question is not whether, but rather how: what form should those rules take? I will attempt to draw a few lessons.

      First, in the developments of the past few years I see an acknowledgment that the blunt force of competition/antitrust law is simply not optimally adapted to the sophisticated type of rulemaking that is required.

      Second, there is little doubt that a number of objectives are widely seen as desirable, namely good governance, efficiency and costs, and real transparency, including publicly available reports (and adequately detailed after available).

      Third, as markets and technology stand now,collective management is still required to make copyright work – by which I mean in a nutshell ensuring that professional authors who dedicate their life to producing certain types of literary and artistic material45 can get a fair return on their investment and craft development.

      Easy access to licensing for professional users is desirable, and having fewer CMOs may make that objective easier to achieve. This may in turn imply having fewer CMOs. This is what underpinned two of the EU regulatory objectives, namely allowing authors and other right holders to pick a CMO (this has long been the case in the US), and creating incentives or even obligations for CMOs to cooperate to offer centralized licenses. That being said, the system put in place by the 2014 Directive doesn’t quite seem to cut it. Perhaps the more forceful approach of the 2019 Directives will. This is for now an empirical question and theoretical objections remain unconvincing until we can see and analyze actual effects.

      The rules on good governance, efficiency and costs, and transparency benefit everyone who deals with a CMO, whether author,other right holder or user. But they are not sufficient. Users need more, namely assurances that dealings with a CMO will not be unduly burdensome and a system to set prices. The former is not unduly difficult. The latter is, as the French say, where le bât blesse. Regulators have tried several institutional forms. In theory, I am a fan of specialized boards with lawyers and economists working on the basis of evidence submitted by all sides but I readily acknowledge that in the few countries that use such a system (eg Canada), it has been both burdensome and painfully slow. This strikes me more as a call for structural administrative reform than anything else. There are many precedents that come to mind, including countries that have radically shortened wait times and improved outcomes in their court system or patent offices. Certain stakeholders may well be deliberately pushing the system to its limits precisely to make it not work, and then they can call for its dismantlement. Be that as it may, more comparative and transdisciplinary work is required in this area. There is some work done, for example, by the World Intellectual property Organization but much more is needed, including by bringing the tools of law & economics to bear.46

      Overall, it seems that competition among CMOs can work on a number of fronts. It already has when it comes to allowing authors and other right holders to choose. Transparency obligations accompanied by audit rules can also shed light on inefficiencies and work hand in hand with good governance rules. I do think, however, that competition in this particular area will be unlikely to work for prices, as a race to the bottom may defeat the whole purpose. This is a strange market but, as I see it, a necessary one. I also accept that this is also an area ripe for more comprehensive, empirical and less ideologically motivated studies.

    

    	
	


	
		Vážení čtenáři, právě jste dočetli ukázku z knihy  Managing Copyright: Emerging Business Models in the Individual and Collective Management of Rights.
 
		Pokud se Vám líbila, celou knihu si můžete zakoupit v našem e-shopu.
	


  
OEBPS/image/cover.jpg
&5 Wolters Kluwer

MANAGING
COPYRIGHT

Emerging
Business Models
in the Individual
and Collective
Management

of Rights

Edited by

Rudolf Leska

COPYRIGHT CONGRESS
SEPTEMBER 18 —20, 2019
PRAGUE, CZECH REPUBLIC





OEBPS/toc.xhtml

    
      Contents


      
        		
          A Word from the Editor
          
            		
              Rudolf Leška
            


          


        


        		
          Part I Introduction
          
            		
              Welcome Address Delivered at the Opening of the 2019 ALAI Congress in Prague Reconsidering the Role of National Collecting Societies
            


            		
              Frank Gotzen
            


            		
              EU IPO and the Enforcement of Copyright
            


            		
              Christian Archambeau
            


            		
              Secteur du droit d’auteur et des industries de la création
            


            		
              Sylvie Forbin
            


            		
              Collective Management of Rights in a Transforming Market
            


            		
              Gadi Oron
            


            		
              Opening Speech
            


            		
              Rudolf Leška
            


          


        


        		
          Part II Studies
          
            		
              Is Competition Among Collectives Leading to Positive Changes in Collective Management?
            


            		
              Daniel Gervais
              
                		
                  The United States
                


                		
                  The European Union
                


                		
                  Lessons
                


              


            


            		
              The Contributions and Limitations of Competition Law to Regulate Collective Rights Management in the EU
            


            		
              Josef Drexl
              
                		
                  1	Introduction
                


                		
                  2	The economics of collective rights management
                  
                    		
                      2.1	The relevance of direct network effects
                    


                    		
                      2.2	The relevance of indirect network effects – CMOs as platforms in two-sided markets?
                    


                    		
                      2.3	Different competitive situation in the different markets
                    


                  


                


                		
                  3	The competition law framework for collective rights management
                  
                    		
                      3.1	CMOs are not considered as illegal price cartels
                    


                    		
                      3.2	The function of CMOs to protect rightholders against big exploiters
                    


                    		
                      3.3	Control of dominance to protect rightholders
                    


                    		
                      3.4	Control of dominance to protect users
                    


                    		
                      3.5	Limitations of competition law
                    


                  


                


                		
                  4	Need for competition law in the future
                  
                    		
                      4.1	Competition law as one of three available control mechanisms
                    


                    		
                      4.2	Application to different fields of enforcement 
                    


                    		
                      4.3	Additional insights from merger control law
                    


                  


                


                		
                  5	Conclusion
                


              


            


            		
              Competition and Collective Management of Copyright in the 2019 EU Copyright Directives: an Overview
            


            		
              Sylvie Nérisson
            


            		
              Argentinian Experience with Competition and Tariff Setting
            


            		
              Delia Lipszyc
              
                		
                  History
                


                		
                  Paradigms of Collective Management
                


                		
                  The Argentine Experience
                


                		
                  Conclusion
                


              


            


            		
              Geoblocking in EU Copyright Law
            


            		
              Tatiana Eleni Synodinou
              
                		
                  1	Introduction
                


                		
                  2	Territotiality in EU Copyright Law: a Retrospective
                  
                    		
                      2.1	The Foundations of the Principle of Territoriality and its Consequences on European Copyright Law
                    


                    		
                      2.2	The Principle of Exhaustion – Offline and Online
                    


                  


                


                		
                  3	The Steps Towards an Overcoming of the Principle of Territoriality
                  
                    		
                      3.1	Geoblocking and Competition Law
                      
                        		
                          3.1.1	The CJEU’s Murphy Decision
                        


                        		
                          3.1.2	The Sky Case
                        


                      


                    


                    		
                      3.2	The Legislative Initiatives for Less Copyright Territoriality
                    


                  


                


                		
                  4	The Geoblocking Regulation: a Failure or an Opportunity?
                  
                    		
                      4.1	The Need for New Solutions in Light of the EU’s Evolution
                    


                    		
                      4.2	Some de lege ferenda Thoughts: Compulsory License as a Means for an Effective Overcoming of Geoblocking in the EU?
                    


                  


                


                		
                  5	Conclusion
                


              


            


            		
              Digital Content Portability and its Relation to Conformity with the Contract
            


            		
              Pavel Koukal
              
                		
                  Introduction
                


                		
                  The Material Scope of the Digital Content Directive
                


                		
                  Portability of Digital Content as a Consumer-Law Issue
                


                		
                  Portability as a Subcategory of Conformity with the Contract
                


                		
                  Specific Issues Related to the Breach of Cross-Border Portability
                


                		
                  Portability and Unenforceability
                


                		
                  Portability as a Serious Breach of the Contract
                


                		
                  Portability and Quality
                


                		
                  Conclusions
                


              


            


            		
              Voluntary, Mandatory and Extended Collective Management in the Light of International and EU Norms
            


            		
              Mihály Ficsor
              
                		
                  Introductory Remarks
                


                		
                  Voluntary Collective Management
                


                		
                  Mandatory Collective Management as a Limitation of Exclusive Rights
                


                		
                  Mandatory Collective Management of Rights to Remuneration
                


                		
                  EU Directives on Mandatory Collective Management
                


                		
                  Extended (and Presumption-based) Collective Management from the Viewpoint of the International Treaties
                


                		
                  Extended Collective Management, a Nordic-origin System Applied Also in Other Countries
                


                		
                  Provisions in EU Directives on Extended Collective Management Before the Digital Single Market Directive
                


                		
                  The Soulier and Doke Case
                


                		
                  General Regulation of the Requirements of Extended Collective Management
                


              


            


            		
              Extended and Mandatory Collective Management in theory and practice
            


            		
              Johan Axhamn
              
                		
                  1	Introduction
                


                		
                  2	Legal bases for use of copyright protected content
                


                		
                  3	EU Directive on collective management of copyright and related rights
                


                		
                  4	The Soulier and Doke case
                


                		
                  5	Provisions on collective licensing with an extended effect in the DSM Directive
                  
                    		
                      5.1	Article 8 on use of out-of-commerce works and other subject matter by cultural heritage institutions
                    


                    		
                      5.2	Article 12
                    


                  


                


                		
                  6	Collective licensing – a potential solution to article 17 of the DSM Directive?
                


                		
                  7	Conclusions
                


              


            


          


        


        		
          Part III Reports
          
            		
              Impact of EU Policy on Cultural Diversity and Small Countries Challenges of the EU Regulatory Framework of Extended Collective Management for the Small CMOs
            


            		
              Gábor Faludi
              
                		
                  Collective Management in the EU Substantive Copyright Law
                


                		
                  The Collective Management Directive
                


                		
                  CM in the Digital Single Market and the Broadcasting Directives
                


              


            


            		
              Independent Management Entity on the Example of Soundreef
            


            		
              Massimo Scialò
            


            		
              Spécificités des arts visuels dans la gestion collective des droits d’auteur
            


            		
              Marie-Anne Ferry-Fall
              
                		
                  1	Les missions de l’ADAGP
                  
                    		
                      1.1	Présence dans les instances internationales
                    


                  


                


                		
                  2	Spécificités des arts visuel
                  
                    		
                      2.1	Spécificité lié à la nature des œuvres des arts visuels
                    


                    		
                      2.2	Spécificité des usages
                    


                    		
                      2.3	Spécificité des droits
                    


                  


                


                		
                  3	Points communs avec les autres secteurs
                


                		
                  4	Les «Règles de Rio»: un très haut niveau d’individualisation de la gestion des droits
                


                		
                  5	Parmi les défis de l’ADAGP : Focus sur la directive européenne sur le droit d’auteur et son application en France (2019-2021)
                


              


            


            		
              Voluntary Licensing of Text Based Works in the United States: Copyright Clearance Center
            


            		
              Frederic Haber
              
                		
                  1	Introduction – Making Copyright Work
                


                		
                  2	Voluntary Collective Licensing Requires a Commercial Approach
                


                		
                  3	Unique Issues Facing Collective Licensing of Text in the U.S.
                


                		
                  4	Practical Responses to Those Unique Issues
                


                		
                  5	Recent Developments Support Voluntary Collective Licensing in New Ways
                


                		
                  6	Conclusion
                


              


            


            		
              Developing the Copyright infrastructure – Metadata and Beyond
            


            		
              Viveca Still
              
                		
                  1	Why Am I Here?
                


                		
                  2	What Do We Mean When We Talk About the Copyright Infrastructure?
                


                		
                  3	What is the Issue That We Attempt to Address?
                  
                    		
                      3.1	The Challenge
                    


                    		
                      3.2	The Benefit
                    


                    		
                      3.3	Some Questions to be Addressed in the Discussions
                    


                  


                


                		
                  4	How Does This Theme Relate to the Data Economy?
                


              


            


            		
              Introducing AMRA and its business model
            


            		
              Tomas Ericsson
            


            		
              Technology Driven CMOs: The Importance of CMOs in the Digital Era
            


            		
              José-Luis Sevillano
              
                		
                  1	Introduction
                


                		
                  2	The Reciprocity Management Challenge
                


                		
                  3	Artists’ Remuneration in the Digital Era
                  
                    		
                      3.1	Digital Music Business Models
                    


                    		
                      3.2	The Effects of the New Business Models for Performers
                    


                  


                


                		
                  4	The Role of the CMOs in Digital Music Business
                


                		
                  5	The Spanish Model Exclusive and Remuneration Rights
                


              


            


            		
              Dealing with Territoriality in EU Copyright
            


            		
              Peter Bernt Hugenholtz
              
                		
                  1	EU-wide Exhaustion
                


                		
                  2	The ‘SatCab’ Approach
                


                		
                  3	Collective Rights Management Directive
                


                		
                  4	EU Competition Law
                


                		
                  5	Conclusion
                


              


            


            		
              Collective Management in Cyberspace
            


            		
              Adriana Moscoso
              
                		
                  1	Nuestra idea de transposición en Gral
                


                		
                  2	Triangulo de transparencia. Arts. 18-20. Transponer con literalidad, no problemas específicos.
                  
                    		
                      2.1	En qué punto estamos en law reunions, tendencias de los países, sobre la directive mud
                    


                  


                


                		
                  3	Recurso Polonia
                


                		
                  4	Sobre la directive sat/cab
                


              


            


            		
              Asian IP Offices‘ Policies on Collective Management
            


            		
              Satoshi Watanabe
              
                		
                  1	Introduction
                


                		
                  2	Direct licensing of digital services
                


                		
                  3	Asian IP Offices’ Policies
                  
                    		
                      3.1	China
                    


                    		
                      3.2	Chinese Taipei
                    


                    		
                      3.3	Indonesia
                    


                    		
                      3.4	Korea
                    


                    		
                      3.5	Malaysia
                    


                    		
                      3.6	Philippines
                    


                  


                


                		
                  4	Conclusion
                


              


            


            		
              The Equitable Remuneration of Audiovisual Authors: A Proposal of Unwaivable Remuneration Rights Under Collective Management
            


            		
              Raquel Xalabarder
            


          


        


        		
          Part IV ConclusionRAPPORT GÉNÉRAL: Gestion collective des droits
          
            		
              Romana Matanovac Vučković
              
                		
                  1	Aperçu général de la gestion collective
                  
                    		
                      1.1	Organismes de gestion collective : monopoles naturels ou légaux
                    


                    		
                      1.2	Gestion collective volontaire, étendue et obligatoire
                    


                    		
                      1.3	La concurrence entre CMO
                    


                    		
                      1.4	 Forme des organismes de gestion collective
                    


                    		
                      1.5	Contribution des organisations de gestion collective au développement culturel et social de la société
                    


                  


                


                		
                  2	Relations entre les organismes de gestion collective et les titulaires de droits
                  
                    		
                      2.1	Les titulaires de droits ont-ils le droit d’être représentés ?
                    


                    		
                      2.2	Résolution des conflits entre titulaires de droits pour «double revendication»
                    


                    		
                      2.3	Participation des auteurs aux conseils d’administration des organismes de gestion collective
                    


                    		
                      2.4	Répartition des revenus
                    


                    		
                      2.5	Autonomie de la volonté d’accorder des licences individuelles directes
                    


                    		
                      2.6	Possibilité de licences non commerciales
                    


                  


                


                		
                  3	Relations entre les organismes de gestion collective et les utilisateurs
                  
                    		
                      3.1	Rémunération pour copie privée
                    


                    		
                      3.2	Procédures de fixation des tarifs
                    


                    		
                      3.3	Critères de fixation des tarifs
                    


                    		
                      3.4	Transparence des tarifs
                    


                    		
                      3.5	Questions de concurrence
                    


                  


                


              


            


            		
              GENERAL REPORT: Collective Management of Rights
            


            		
              Romana Matanovac Vučković*
              
                		
                  1	General overview of collective management
                  
                    		
                      1.1	Collective management organisations: natural or legal monopolies
                    


                    		
                      1.2	Voluntary, extended and mandatory collective management
                    


                    		
                      1.3	Competition among CMOs
                    


                    		
                      1.4	Form of collective management organisations
                    


                    		
                      1.5	Contribution of collective management organisations to the cultural and social development of the society
                    


                  


                


                		
                  2	Relations between collective management organisations and right owners
                  
                    		
                      2.1	Do right holders have a right to be represented?
                    


                    		
                      2.2	Resolution of conflicts between rights holders for “double claim”
                    


                    		
                      2.3	Participation of authors in boards of collective management organisations
                    


                    		
                      2.4	Distribution of revenues
                    


                    		
                      2.5	Autonomy of will to grant individual direct licences
                    


                    		
                      2.6	Possibility of non-commercial licences
                    


                  


                


                		
                  3	Relations between collective management organisations and users
                  
                    		
                      3.1	Private copying remuneration
                    


                    		
                      3.2	Tariff setting procedures
                    


                    		
                      3.3	Criteria for setting tariffs
                    


                    		
                      3.4	Transparency of tariffs
                    


                    		
                      3.5	Competition issues
                    


                  


                


              


            


            		
              INFORME GENERAL: Gestión colectiva de derechos
            


            		
              Romana Matanovac Vučković*
              
                		
                  1	Visión general de la gestión colectiva
                  
                    		
                      1.1	Organizaciones de gestión colectiva: monopolios naturales o legales
                    


                    		
                      1.2	Gestión colectiva voluntaria, ampliada y obligatoria
                    


                    		
                      1.3	Competencia entre OCMs
                    


                    		
                      1.4	Forma de las organizaciones de gestión colectiva
                    


                    		
                      1.5	Contribución de las organizaciones de gestión colectiva al desarrollo cultural y social de la sociedad
                    


                  


                


                		
                  2	Relaciones entre las organizaciones de gestión colectiva y los titulares de derechos
                  
                    		
                      2.1	¿Tienen los titulares de derechos derecho a ser representados?
                    


                    		
                      2.2	Resolución de litigios entre titulares de derechos por “doble reivindicación”
                    


                    		
                      2.3	Participación de los autores en los consejos de administración de las organizaciones de gestión colectiva
                    


                    		
                      2.4	Distribución de los ingresos
                    


                    		
                      2.5	Autonomía de la voluntad para conceder licencias directas individuales
                    


                    		
                      2.6	Posibilidad de licencias no comerciales
                    


                  


                


                		
                  3	Relaciones entre las organizaciones de gestión colectiva y los usuarios
                  
                    		
                      3.1	Remuneración por copia privada
                    


                    		
                      3.2	 Procedimientos de fijación de tarifas
                    


                    		
                      3.3	Criterios para fijar las tarifas
                    


                    		
                      3.4	Transparencia de las tarifas
                    


                    		
                      3.5	Problemas de competencia
                    


                  


                


              


            


            		
              Individual and Collective Management Rights: A Three-dimensional Snapshot by Way of Concluding Remarks
            


            		
              Paul Torremans
              
                		
                  1	Introduction
                


                		
                  2	Continuity and Complexity
                


                		
                  3	Private International Law with an Additional Layer of Complexity
                


                		
                  4	Competition
                


                		
                  5	The 2019 Copyright Directives
                


                		
                  6	Setting and Litigating Tariffs
                


                		
                  7	The Current European Landscape
                


                		
                  8	The Three Dimensions
                


                		
                  9	Conclusion
                


              


            


          


        


        		
          Part V Annexes
        


        		
          ALAI 2019 Congress Programme
        


      


    
    
      Landmarks


      
        		
          Table of Contents
        


      


    
  




