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A.
Outline



A.1
Authors’ Aim

While medicine can be considered universal, the law is not. Physicians and other health professionals will find it relatively easy to cross national borders and study or work in foreign countries. They will usually need to learn the language, but human bodies tend to be very similar around the globe. On the other hand, regulatory mechanisms, such as legal rules, are a challenge. They are quite different in various societies, even if they share some ideas and underlying principles. This book aims to provide a tool to bridge this gap, at least to some extent. We had several main objectives in mind when we wrote it.

The first was to provide a comprehensive and up‑to-date overview of health law in the Czech Republic in the English language. The book reflects on the current state of the law and legal discourse. We tried to identify issues which are not settled in this discourse and mentioned the principal competing views where relevant. With the help of this book, a reader who is not familiar with Czech health law should be able to explore and learn about its basic principles, structure, rules and institutions. To make the book a useful guide for such explorations, we begin by suggesting a coherent system of legal terminology. While lawyers in different countries may use similar expressions to describe similar concepts, such similar terms may quite often be misleading. The first section of the book, following this introduction, therefore serves as an aid for the readers to navigate easily through its remaining parts. It explains what Czech law understands under various notions, such as health service and professional standards.

To facilitate the search for statutes and other relevant legislation, we then list the main formal sources of Czech health law and suggest a uniform set of titles for these regulations; these are then used throughout the book. This should make it easier to find the relevant information in any particular narrower field.

The core part of the book is devoted to the fundamental principles and rules of Czech health law, as we explain and analyse the organisation of health care, the necessary qualifications of health service providers and health professionals, and the focal point of their relationships with patients — the contract for health care. We then go on to discuss professional standards, informed consent, patients’ capacity, health care provided without consent, the rights and duties of both patients and health service providers, the duty to maintain confidentiality, medical records, the role of medical associations, and the essentials of public health insurance and protection of public health.

We dedicate substantial space to specific issues and situations which have significant ethical aspects. Hence, we outline the current legal debate concerning the protection of the human body and its parts, medical research, assisted reproduction, abortion, transplantations, vaccination and termination of care. The following part then provides an overview of the civil and criminal liability of health service providers and health professionals.

The second principal aim we followed in the preparation of this book was to cover areas where innovations are being introduced into medicine, and to discuss how Czech law regulates this process. We believe that international cooperation in medical science, innovations and their implementation into practice is substantially affected by legal norms. If we understand these norms properly, it may promote such cooperation and increase its efficiency. Transplanting unique medical knowledge and experience from one country to another may perhaps appear simple in theory; in practice, however, this process has to overcome obstacles created by diverse legal rules. That is why the book specifically emphasises — among other topics — the regulation of medical research and the principles of civil and criminal liability, as these may have a considerable impact on the ease with which ground-breaking scientific ideas can cross national borders.

Finally, the third objective of our book is to facilitate English‑language teaching of pregraduate and postgraduate students of both medicine and law, thus reinforcing the competences which they can then utilise in international cooperation in medical research and other projects related to modern medicine. We benefitted greatly from having the opportunity to teach international students, especially in the Erasmus+ and LL.M. programmes. This showed us the importance of being able to explain the concepts and approach of national law to people with a different cultural background.

Interactions between medicine and law, and among various national legal frameworks, are a never-ending process. The present book is a cornerstone on which further contributions can be built. Its content will have to be further elaborated and updated in the future as the legal debate will continue, introducing new ideas and changing the old ones. That is the only way to keep the book relevant and useful for practice. The authors will be very happy if their work succeeds in this challenge.



Authors



A.2
Basic Concepts, Definitions, Terminology



abortion (umělé přerušení těhotenství)

The Czech term means literally “artificial interruption of pregnancy”. An intervention performed by a health service provider to terminate pregnancy. This intervention is lawful if it complies with the conditions set out by the Abortion Act, or else it is illegal and punishable by criminal law (except that the pregnant woman herself is never criminally liable for an abortion).



assisted reproduction (asistovaná reprodukce)

Methods and procedures for the collection and handling of gametes, the creation of an embryo through fertilisation outside of a woman’s body, and handling and storing human embryos, all with a view to treating infertility or early genetic testing of an embryo. These procedures are regulated by the Specific Health Services Act.



causation (příčinná souvislost)

One of the elements of both civil and criminal liability, consisting in the causal link between a breach of a legal obligation, or another legally relevant event, and the ensuing harm.



consequence (následek)

In the context of liability, a legally relevant effect of particular action or omission, especially any ensuing tangible or intangible harm.



contract for health care (smlouva o péči o zdraví)

A contract pursuant to Section 2636 of the Civil Code, concluded between a mandator and a provider, where the provider undertakes to provide health care to the mandator or to another person. The provider is typically (but not necessarily) a health professional or an institutional provider (such as a hospital). The mandator may undertake to pay remuneration to the provider, but the provider may also be compensated otherwise, e.g. through public health insurance, or may even provide the agreed health care free of charge.



culpability (zavinění)

There is no singular definition of this theoretical concept, which — in certain context — can also be referred to as “fault” (especially when speaking about fault-based liability as opposed to strict liability). Traditionally, it comprises two distinct categories: intent and negligence. In criminal law (and to some extent, in civil law), it is construed as the given person’s mental attitude regarding their action or omission. In contemporary civil law, especially after the adoption of the current Civil Code, it tends to be understood more objectively, because a presumption of negligence is triggered (under Section 2912 of the Civil Code) whenever the expected standard of care is not met. This brings culpability in the form of negligence very close to another element of liability — wrongfulness.



detention (in health care) [detence (ve zdravotní péči)]

Medical detention of a patient in a health care facility without the patient’s consent in view of certain danger the patient poses to others or themselves. The lack of consent may also be caused by the patient’s lacking capacity to make a legally relevant decision. The existence of an objective medical reason for such detention and its legality are subject to compulsory review by courts in special civil proceedings.



emergency (medical) service [(zdravotnická) záchranná služba]

Health care provided on the basis of an emergency telephone call to persons whose health is seriously affected or whose life is in direct danger, typically on-scene and during transport to a hospital. This concept is regulated primarily by the Emergency Medical Service Act.



euthanasia (eutanazie)

Intentional ending of a patient’s life by another person (who may be a health professional) to relieve the patient of suffering.



harm (újma)

Czech law distinguishes between two main categories of harm: tangible harm, called “damage” (škoda), which includes physical injury to property and lost profit, and intangible harm, which includes harm to human life, health, dignity, integrity, privacy, reputation and other intangible assets in a broader sense.



health care (péče o zdraví / zdravotní péče)

There exist two separate legal definitions of health care. According to Section 2(4) of the Health Services Act, health care comprises:

	activities and steps taken with respect to natural persons in order to (i) prevent, detect and remove an illness, defect or (unfavourable) state of health; (ii) preserve, restore or improve the state of health and (biological) functions; (iii) preserve and prolong life and limit suffering; (iv) assist in reproduction and childbirth; or (v) assess the state of health; 


	preventive, diagnostic, curative, medical rehabilitative, nursing and other medical interventions carried out by health professionals for a purpose set out in paragraph (a) above; 


	professional medical examination pursuant to Act on the Protection of Health against Harmful Effects of Addictive Substances.




Another definition can be found in Section 2637 of the Civil Code, but it is phrased in more general terms: health care comprises intervention, examination, advice and all other services which directly concern a patient and which are guided by an effort to improve or preserve their state of health. According to the same provision, an activity consisting solely in the sale or some other transfer of medicines is expressly excluded from the scope of health care.

While the two definitions overlap to a major extent, they are not identical. The former is mostly used with regard to professional providers of health care, while the latter applies in the context of a contract for health care.



health care facility (zdravotnické zařízení)

According to the legal definition set out in Section 4(1) of the Health Services Act, a health care facility means premises designated to serve for providing health services.



(health care) provider [poskytovatel (péče o zdraví)]

One of the parties to a contract for health care pursuant to Section 2636 of the Civil Code; the other party is the mandator who contracts with the provider to obtain health care, either for themselves, or for a third person [a patient, literally “the treated person” (ošetřovaný)].



health insurance company (zdravotní pojišťovna)

An entity authorised to provide public health insurance. Technically, this entity has a specific public-law nature, as it is created either directly by the law [as is the case of “Všeobecná zdravotní pojišťovna České republiky” (General Health Insurance Company of the Czech Republic), established by the General Health Insurance Company Act] or on its basis [as for all other health insurance companies (there currently exist six such companies), existing in accordance with the Employee Insurance Companies Act]. Its main duty is to collect obligatory health insurance contributions and to pay the providers for their health services. Health insurance companies have no shareholders, they are not allowed to pay dividends, and their management and operation are supervised by the Ministries of Health and Finance. Private health insurance can be taken out for persons or services not covered by the public system, but any such insurance is administered on the basis of market principles by ordinary (commercial) insurance companies, which typically exist as private-law corporations and are thus not “health insurance companies” within the meaning of the above definition.



health law (zdravotnické právo)

A set of legal norms, coming from both public and private law, which regulate professional health care. In particular, health law covers the relationships between a patient and a health service provider (whether an independent medical practitioner or an institution, such as a hospital), between a patient and a health insurance company, and between a health service provider and a health insurance company. This field of law comprises both general rules for ordinary health care and specific norms such as norms concerned with assisted reproduction, abortion, organ and tissue transplantations, medical research etc.



health professional (zdravotnický pracovník)

Health professionals are divided broadly into two categories. The first category comprises medical practitioners, dentists and pharmacists. Their prescribed qualifications and the conditions under which such qualifications are obtained and recognised are regulated by the Medical Practitioners’ Qualifications Act.1 The second group includes various other professions involved in the provision of health care (e.g. nurses, midwives, occupational therapists, radiologist assistants, laboratory technicians, nutritional therapists, dental technologists and hygienists, paramedics, clinical psychologists, physiotherapists, and many others). The requirements on their qualifications are regulated by the Non-Physician Medical Professions Act.



health service (zdravotní služba)

Health services are defined in Section 2(2) and (3) of the Health Services Act and comprise the provision of health care by health professionals and activities performed by other professionals in direct connection with health care, consultations aimed to assess individual therapies or their modification or to support the patients’ decision-making on health services, the handling of a deceased person’s body according to the Act (including e.g. an autopsy), the emergency medical service, medical transport services (for patients, health professionals, organs, tissues and blood for transplantations and transfusions etc.), the operation of facilities for the collection and handling of human organs, tissues and cells, transfusion facilities and blood banks, and sobering-up centres. In addition, health services also include specific health services under the Specific Health Services Act, and health services under the Transplantations Act and the Abortion Act. It should be pointed out that health care provided by lay people (persons who are not health professionals), e.g. folk healers, is generally not regarded as a “health service” within the meaning of the Act, and is therefore not regulated by the Act.



health service provider (poskytovatel zdravotních služeb)

A natural or juristic person that holds a permit to provide health services under the Health Services Act.



informed consent (informovaný souhlas)

In health law, this concept refers mainly to a consent to medical intervention or other interference with personal integrity. A consent is considered informed if the person giving such consent has been advised about various aspects of the intended intervention. Depending on the context and circumstances, these aspects may e.g. purpose, nature, consequences and risks of the procedure, and any alternatives.



liability (odpovědnost)

A very broad term which may comprise civil liability, especially the duty to compensate harm, criminal liability, and other forms of penalties and other consequences for a breach of law.



loss of chance (ztráta šance)

A controversial notion in civil liability, which can be approached from at least two different perspectives. One views it as a loss of a separate legal asset (a chance of a better outcome of treatment which has been lost or impaired due to an error on the part of the health service provider), while the other perceives it as an issue of uncertain causation between wrongful action or omission, on the one hand, and specific harm, on the other. Current Czech law remains unclear regarding the proper approach.



mandator (příkazce)

One of the parties to a contract for health care pursuant to Section 2636 of the Civil Code; the other party is the provider who contracts with the mandator to provide health care for the mandator or for a third person [a patient, literally “the treated person” (ošetřovaný)].



medical associations (profesní komory)

Professional associations created by the law (Medical Associations Act) for medical practitioners, dentists and pharmacists, with obligatory membership and with the authority to issue regulations binding on their members and to conduct disciplinary proceedings. The three associations are, respectively, the Czech Medical Chamber (Česká lékařská komora, literally “Czech Physicians’ Chamber”), the Czech Dental Chamber (Česká stomatologická komora, literally “Czech Stomatology Chamber”) and the Czech Chamber of Pharmacists (Česká lékárnická komora, literally “Czech Pharmacists’ Chamber”). There are no similar public-law associations with obligatory membership for e.g. nurses.



medical records (zdravotnická dokumentace)

In professional health care, the law provides detailed regulation of the form, structure and content of medical records, and requires all health service providers to maintain such records. Information comprised in medical records must include e.g. the patient’s identification details, medical history, current state of health, the course and outcome of all health services provided etc. The law also regulates access to the records and penalties for unlawful disclosure. The primary purpose of medical records is to facilitate the choice of the most suitable care and to support its quality. They also carry great importance in documenting care provided for reimbursement through health insurance, and as a means of evidence in legal disputes.



medical research (lékařský výzkum)

A broad category, comprising many preclinical and clinical activities aimed at developing and testing medical methods, medicines (pharmaceuticals), medical devices etc. Its legal regulation in the context of professional health care is comprised, in addition to applicable European law, in several major statutes, specifically the Specific Health Services Act (evaluation of new clinical methods), the Medicines Act and the Medical Devices Act.



patient (ošetřovaný/pacient)

According to Section 3(1) of the Health Services Act, a patient (pacient) is a natural person who is provided with health services. In the Civil Code, a patient (ošetřovaný) is a person whose health is the object of the provider’s care. While Czech law utilises two different words in the context of these two pieces of legislation, the underlying concept remains the same.



personality rights (osobnostní práva)

Rights of a human being which are inseparably attached to a person, as opposed to rights to property or other objects existing in the surrounding world. The concept of these rights in Czech law is very similar to that of e.g. Article 3 of the Civil Code of Québec, which states succinctly: “Every person is the holder of personality rights, such as the right to life, the right to the inviolability and integrity of his person, and the right to the respect of his name, reputation and privacy.”



professional standards (profesní standardy)

Rules of mainly non-legal origin which are usually based on the requirements or recommendations of contemporary medical science and which set out how health service providers (and the staff they employ) should carry out their duties. The law makes these rules legally binding by referring to them and by compelling the providers to comply with them. In the context of Czech law, such a reference can be found in Article 4 of the Convention on Biomedicine (“Any intervention in the health field, including research, must be carried out in accordance with relevant professional obligations and standards.”) and also in Section 4(5) of the Health Services Act, which uses a similar concept of “appropriate professional level” (“Appropriate professional level means the provision of health services according to the rules of science and acknowledged medical procedures, while respecting the patient’s individuality and having regard to particular conditions and objective possibilities.”).



public health (veřejné zdraví)

A relatively broad term describing the state of health of the general population. Its protection is ensured by many diverse measures aimed to promote a healthy living and working environment, prevent and contain contagious and other diseases, and similar activities. Public health is the direct or indirect object of many laws, especially the Health Services Act, the Specific Health Services Act, the Public Health Protection Act etc.



public health insurance (veřejné zdravotní pojištění)

A system serving for the payment of most expenses for health care, with obligatory participation of everyone permanently residing in the Czech Republic as well as employees working for employers based in the country. Certain additional persons are also covered by public health insurance on the grounds of EU’s social security coordination rules. Voluntary participation is not possible; those who are not automatically covered by the system have to take out private (commercial) insurance to reimburse any costs of health care. The key role is played by health insurance companies, which collect obligatory contributions and provide direct payments to health service providers.



restrictive measures (omezovací prostředky)

Restrictive (or coercive) measures serve to restrain free movement of a patient during the provision of health care in order to avert direct danger to life, health or safety of the patient or other persons. The patient may be e.g. physically restrained by the personnel, placed in a secluded room, fixated to the bed, or treated with psychopharmaceuticals. These measures are used mostly in the context of psychiatric care. Their application is regulated by the Health Services Act and they have to be recorded in the patient’s medical records.



specific health service (specifická zdravotní služba)

An artificial subcategory of health services in the general sense. In Czech law, these services are simply understood as those which are regulated by the Specific Health Services Act. They include assisted reproduction, sterilisation, castration, sex reassignment therapy, psychosurgery, genetic testing, blood collection and transfusion, evaluation of new clinical methods, health assessment for work purposes etc.



termination of care (ukončení péče)

A rather vague term without any precise legal definition, aiming to describe situations in which a particular treatment is discontinued because it no longer appears to benefit the patient or because the patient no longer wants to receive it. As such, it comprises various scenarios, such as termination of life support in hopeless cases, discontinuation of curative therapy in favour of purely palliative care etc.



transplantation (transplantace)

Transfer of an organ or tissue from a donor’s body to a recipient’s body. In the Czech Republic, this concept is regulated mainly by the Transplantations Act.



vaccination (očkování)

Administration of a vaccine in order to fortify the immune system. In the Czech system, it forms a regular part of health care. What is controversial, however, is whether and, if so, to what extent vaccination is (or should be) obligatory.



wrongfulness (protiprávnost)

Any action or omission that is in contravention of a legal duty, whether set by the law or assumed by a contract, is wrongful. Wrongfulness typically constitutes one of the preconditions for the duty to compensate harm. However, certain action or omission which would otherwise be wrongful is considered lawful in situations which can be described as specific legal defences or justifications, including self-defence, necessity, consent by the injured person etc. In Czech law, they are generally denoted as “circumstances excluding wrongfulness”.



A.3
Formal Sources

The following list is not meant to be exhaustive, but rather to point out the main sources of Czech health law, sorted according to their predominant focus, with emphasis on national statutes. As for international and European law, only a few directly applicable conventions and regulations are mentioned, for the sake of brevity.



a)
general human rights

	Charter of Fundamental Rights and Freedoms (Listina základních práv a svobod)
Published under No. 2/1993 Coll.2 One of the cornerstones of the Czech constitutional order, with the same legal force as the Constitution itself.






b)
international conventions directly applicable to health care

	Convention on Biomedicine (Úmluva o biomedicíně)
Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine (Convention on Human Rights and Biomedicine) signed on 4 April 1997.






c)
health services

	Health Services Act (zákon o zdravotních službách a podmínkách jejich poskytování)
Act No. 372/2011 Coll., on health services and the conditions of their provision (Health Services Act), as amended.


	Specific Health Services Act (zákon o specifických zdravotních službách)
Act No. 373/2011 Coll., on specific health services, as amended.


	Emergency Medical Service Act (zákon o zdravotnické záchranné službě)
Act No. 374/2011 Coll., on emergency medical service, as amended.


	Abortion Act (zákon o umělém přerušení těhotenství)
Act No. 66/1986 Coll., on artificial interruption of pregnancy, as amended.


	Abortion Decree (vyhláška Ministerstva zdravotnictví, kterou se provádí zákon České národní rady č. 66/1986 Sb., o umělém přerušení těhotenství)
Decree of the Ministry of Health No. 75/1986 Coll., implementing Czech National Council Act No. 66/1986 Coll., on the artificial interruption of pregnancy.


	Transplantations Act (transplantační zákon)
Act No. 285/2002 Coll., on the donation, procurement and transplantations of tissues and organs (Transplantations Act), as amended.


	Health System Digitalisation Act (zákon o elektronizaci zdravotnictví)
Act No. 325/2021 Coll., on the digitalisation of the health system.


	Medical Records Decree (vyhláška o zdravotnické dokumentaci)
Decree of the Ministry of Health No. 98/2012 Coll., on medical records, as amended.






d)
medicines, medical devices, human tissues

This field is covered by numerous EU regulations and directives which establish important legal rules for its operation. Prominent examples of these are:

	Regulation (EC) No 726/2004 laying down Community procedures for the authorisation and supervision of medicinal products for human and veterinary use and establishing a European Medicines Agency;


	Regulation (EU) No 536/2014 on clinical trials on medicinal products for human use (the Regulation on Clinical Trials on Medicinal Products);


	Regulation (EU) 2017/745 on medical devices (the Regulation on Medical Devices);


	Regulation (EU) 2017/746 on in vitro diagnostic medical devices (the Regulation on In Vitro Diagnostic Medical Devices).








	Medicines Act (zákon o léčivech)
Act No. 378/2007 Coll., on medicines, as amended.


	Medical Devices Act (zákon o zdravotnických prostředcích a diagnostických zdravotnických prostředcích in vitro)
Act No. 375/2022 Coll., on medical devices and diagnostic medical devices in vitro, as amended.


	Human Tissues and Cells Act (zákon o lidských tkáních a buňkách)
Act No. 296/2008 Coll., on ensuring the quality and safety of human tissues and cells designated for use in humans (Human Tissues and Cells Act), as amended.


	Advertising Regulation Act (zákon o regulaci reklamy)
Act No. 40/1995 Coll., on the regulation of advertising, as amended.






e)
health professionals and their associations

	Medical Practitioners’ Qualifications Act (zákon o podmínkách získávání a uznávání odborné způsobilosti a specializované způsobilosti k výkonu zdravotnického povolání lékaře, zubního lékaře a farmaceuta)
Act No. 95/2004 Coll., on the conditions for obtaining and recognising professional qualifications and specialised qualifications to perform the medical professions of a medical practitioner, dentist and pharmacist, as amended.


	Non-Physician Medical Professions Act (zákon o nelékařských zdravotnických povoláních)
Act No. 96/2004 Coll. on the conditions for obtaining and recognising qualifications to perform non-physician medical professions and to perform activities connected to the provision of health care (Non-Physician Medical Professions Act), as amended.


	Medical Associations Act (zákon o České lékařské komoře, České stomatologické komoře a České lékárnické komoře)
Act No. 220/1991 Coll., on the Czech Medical Chamber, the Czech Dental Chamber and the Czech Chamber of Pharmacists, as amended.






f)
research on human embryos

	Human Embryonic Stem Cells Research Act (zákon o výzkumu na lidských embryonálních kmenových buňkách a souvisejících činnostech)
Act No. 227/2006 Coll., on the research on human embryonic stem cells and associated activities, as amended.






g)
public health insurance

	Public Health Insurance Act (zákon o veřejném zdravotním pojištění)
Act No. 48/1997 Coll., on public health insurance, as amended.


	Public Health Insurance Premiums Act (zákon o pojistném na veřejné zdravotní pojištění)
Act No. 592/1992 Coll., on public health insurance premiums, as amended.


	General Health Insurance Company Act (zákon o Všeobecné zdravotní pojišťovně České republiky)
Act No. 550/1991 Coll., on the General Health Insurance Company of the Czech Republic, as amended.


	Employee Insurance Companies Act (zákon o resortních, oborových, podnikových a dalších zdravotních pojišťovnách)
Act No. 280/1992 Coll., on departmental, sectoral, corporate and other health insurance companies, as amended.






h)
protection of public health

	Public Health Protection Act (zákon o ochraně veřejného zdraví)
Act No. 258/2000 Coll., on public health protection, as amended.


	Act on the Protection of Health against Harmful Effects of Addictive Substances (zákon o ochraně zdraví před škodlivými účinky návykových látek)
Act No. 65/2017 Coll., on the protection of health against harmful effects of addictive substances, as amended.


	Funeral Services Act (zákon o pohřebnictví)
Act No. 256/2001 Coll., on funeral services, as amended.


	Vaccination Decree (vyhláška o očkování proti infekčním nemocem)
Decree of the Ministry of Health No. 537/2006 Coll., on vaccination against infectious diseases, as amended.






i)
general civil law

	Civil Code (občanský zákoník)
Act No. 89/2012 Coll., the Civil Code, as amended.






j)
general criminal law

	Criminal Code (trestní zákoník)
Act No. 40/2009 Coll., the Criminal Code, as amended.


	Juristic Persons Criminal Liability Act (zákon o trestní odpovědnosti právnických osob a řízení proti nim)
Act No. 418/2011 Coll., on criminal liability of juristic persons and proceedings against them, as amended.






k)
general procedural law

	Civil Procedure Code (občanský soudní řád)
Act No. 99/1963 Coll., the Code of Civil Procedure, as amended.


	Special Judicial Proceedings Act (zákon o zvláštních řízeních soudních)
Act No. 292/2013 Coll., on special judicial proceedings, as amended.


	Administrative Justice Code (soudní řád správní)
Act No. 150/2002 Coll., the Code of Administrative Justice, as amended.


	Administrative Procedure Code (správní řád)
Act No. 500/2004 Coll., the Code of Administrative Procedure, as amended.


	Criminal Procedure Code (trestní řád)
Act No. 141/1961 Coll., the Code of Criminal Procedure, as amended.








1 
         For the whole translation of the statute’s title, see the chapter on Formal Sources below.

2 
         The abbreviation “Coll.” (“Sb.”) refers to the Czech Collection of Laws (“Sbírka zákonů”).




    
      

      
        
        B.

Fundamental Principles of Czech Health Law
      

      Health law forms no separate branch or discipline in the Czech Republic. It can be more aptly described as a set of legal norms which regulate health care. It encompasses a broad mix of legal provisions from the fields of civil law, administrative law, criminal law, labour law, intellectual property law etc.

      For didactic purposes, it can be subdivided e.g. into medical law in a narrower sense (covering mainly the provider–patient relationship), public health insurance law, law of pharmaceuticals and medical devices, regulation of medical research and the protection of public health.

      Some of the principal sources of Czech health law are listed in part A.3 above. The most relevant statute in terms of everyday clinical practice is admittedly the Health Services Act. It creates an essential legal framework for professional scientific medicine, including the authorisation to provide health services, the rights and duties of patients and providers, the form and content of medical records, the regulation of National Health Information System, the handling of human body parts, dead bodies and autopsies, the complaints procedure, the evaluation of health services quality, the supervision by public authorities, and administrative penalties for various violations of the Act. The Specific Health Services Act is an important addition in this regard, as it covers specific types of health services, such as assisted reproduction, sterilisation, castration, sex change, genetic tests, clinical trials and enforced (involuntary) treatment.3

      In this part B, we shall focus on the organisation of health care and its actors, health professionals, contracts for health care, and various associated rights and duties. We shall also discuss public health insurance and the role of medical associations. Part C below is dedicated to special problems concerning the human body, medical research, several specific kinds of health services, and also the termination of care and euthanasia. In part D, we shall reflect in more detail on legal liability associated with health care, especially medical malpractice, and discuss relevant case law.

      
        
        
      

      B.1

Organisation of Health Care, Actors Involved in Health Care

      The organisation of health care is defined by a set of three bilateral relationships, specifically those among (1) patients (insured persons); (2) health service providers (whether hospitals or small practices); and (3) health insurance companies. These groups represent the three vertices of an imaginary triangle, which is complemented by the role of public administration. The leading role in the latter is then played by the central administrative authority in the field of health care — the Ministry of Health of the Czech Republic.

      The entire health care system, including the system of public health authorities, serves to implement the right to the protection of health, as enshrined in Article 31 of the Charter of Fundamental Rights and Freedoms. Access to health care and medical aids without direct payment is regulated by the Public Health Insurance Act.4

      The human right to health must be approached in a comprehensive way, in line with the definition of health used by the World Health Organization: “[h]ealth is a state of complete physical, mental and social well-being and not merely the absence of disease or infirmity”.5 Hence, this right needs to be construed very broadly, including the right to the protection of physical and mental integrity and the right to take measures to protect public health aimed, inter alia, to prevent the spread of infectious and common diseases.

      The organisation of health care can be understood as a set of material conditions for the provision of services to ensure and protect the health of the population, i.e. the whole infrastructure (health care facilities), qualified personnel, pharmaceuticals, medical devices, instruments and tools, suppliers of medicines and medical devices (including manufacturers and distributors), and last but not least, operational and organisational measures serving to ensure that each citizen is always provided with adequate, safe and effective health service.6

      Although health services are subject to extensive and intensive legal regulation, they are often provided as a business, with all the ensuing consequences. Health service providers can be seen as entrepreneurs or competitors, and health services as their economic activity, even if some of the providers are not-for-profit institutions. There is little practical difference in this regard between private entities (such as general practitioners and privately owned clinics) and public institutions (such as university hospitals), because even the latter must not distort fair competition in the provision of health services. All the providers need to ensure the economic sustainability of their activities. Their primary goal is to achieve a positive economic result (even if not a profit that would be paid out to someone) by providing health care for consideration. The provision of health services is often understood as being directly connected to Article 31 of the Charter of Fundamental Rights and Freedoms, according to which citizens have the right to free health care and medical aids (or devices) on the basis of public insurance.7 However, this connection is not direct: a health service provider is always — under all circumstances — primarily a person operating in a particular market who offers and provides services to patients. Some of these services may then be paid for by a health insurance company. It is clear that the party whose obligations correspond to the patients’ right to the free provision of health care and medical aids is not the health service provider, but rather the public health insurance system and the entities entrusted with its implementation — health insurance companies.8

      A health service provider may be a natural or juristic person who cannot be denied the right to seek income at least at the level of reasonable cost plus a reasonable margin (profit). Although the right to engage in business and other economic activities does not imply the existence of a right to profit, the State is required to create conditions allowing individuals to try and achieve it.9 “This conclusion is fully applicable in the specific context of business operated in the field of health care, where — in some specialisations — health services are covered mainly, or even exclusively, by public health insurance. As a result, there exist certain requirements in relation to the regulation of payments for the services provided, which — in the normal course of business, apart from the potential risks associated with business — should allow for (not secure) more than just covering the costs of the services provided. On the other hand, a regulation passing these costs systematically onto the provider, even if only partially, would be unacceptable in terms of the right to conduct a business. The legal conclusion according to which ‘price regulation, if it is not to go beyond the limits of constitutionality, must not obviously reduce the price to such an extent as to eliminate the possibility of achieving at least their return, in view of all the proven and necessarily expended costs’ ([the Constitutional Court’s] decision Pl. ÚS 3/2000) applies analogously.”10

      

      
        
        B.1.1

Patient (the Insured Person)
      

      As already explained, every patient is vested with the fundamental right to health as one of the social rights guaranteed by the Charter. Being a social right, it can only be exercised within the limits of statutory law that regulates the right as such and defines the position of the patient (the insured person) in the context of the provision of health services and in the framework of public health insurance.

      The patient (the insured person) hasasovereign position.11 They have the right to be provided with health services and to payment for these services. The obligations of health service providers and health insurance companies are then derived from this right. Although a patient (insured person) does have some obligations, and a health service provider or insurance company does have some rights, these only exist to ensure that the pledges made by the health care system and the public health insurance system towards the patient (insured person) can indeed be honoured. For example, without the patient’s cooperation and payment of insurance premiums by the insured and other payers, these systems would not be functional in the long term. Moreover, the same principle also applies to obligations in the field of public health protection, including the obligations associated with implementation of various measures to protect the population from dangers to their health.

      Although the position of patients in the health care system is defined by private and public law, and their status as insured persons in the public health insurance system is governed primarily by public law, this does not compromise the sovereignty of the patient (insured person) or the obligation to respect their personality in the broadest sense.

      The patient is, in principle, the one who determines by their decision what care will be provided and received, to what extent and under what conditions. Although the general public cannot decide themselves whether and under what conditions they will join the public health insurance system, as their participation is usually compulsory and arises ex lege, they cannot be denied the right to decide whether they will accept the care offered by the public system without any reservation, or whether they will opt for different care, even if this meant paying a certain amount from their own resources.

      The relationship between a patient and a health service provider is usually established by a contract, specifically a contract for health care governed by the Civil Code. While the Civil Code comprises a general regulation of this contract in terms of its content, detailed provisions on the patient’s and provider’s individual rights and obligations can be found in the Health Services Act. It should be borne in mind in this context that although these entities are deemed completely equal in theory and before the law, their actual respective positions are influenced by the fact that a majority of information, experience and knowledge are in the provider’s possession. The legislation imposes a number of obligations on the provider with the aim to reduce this factual inequality; however, their effects depend substantially on the ability of the provider (and their staff) to impart expert information in a comprehensible manner and the patient’s ability to receive it.

      A contract for health care is structured as a type of mandate in the broad sense (i.e. as a mandate contract in the broad sense), where the patient or a third party can have the position of mandator. Even if the patient as such is not a party to the contract, the latter nevertheless creates rights and obligations between the provider and the patient (unless, of course, the patient completely refuses to participate) built around the provider’s obligation to take care of the health of the person being treated (the patient) within the scope of the provider’s occupation or activities. On the other hand, the mandator (regardless of whether they are also the patient) is required to provide consideration to the provider, if this has been agreed.12 A special legal regulation may lay down that health care will be paid for exclusively from other sources in a specific case. This primarily refers to public health insurance.

      The patient’s position in relation to the health service provider is not altered in any way by the fact that the patient is also an insured person and has therefore the right to be provided with all the necessary health care at the expense of the public health insurance system. However, the choice of specific health care options is limited to some extent, as only some of the options which are available in general can be covered by the public health insurance system.

      Health insurance companies provide for the insured persons’ participation in the public health insurance system. The relationship between a health insurance company and an insured person is governed by the Public Health Insurance Act, which implements the fundamental right to the protection of human health. The parties are not allowed to modify the content of this relationship in any way. The rights and obligations of the insured person are defined exclusively by the law; the basic right is the right to obtain health services without direct payment. The basic obligation of the insured person is to pay insurance premiums, although some groups of the population are exempt from this duty, or more accurately, premiums are paid for them by the State (e.g. dependent children, pensioners etc.).

      Insured persons exercise the right to be provided with health care covered by insurance directly within their relationship with the relevant health service provider. Only in cases where it is unclear whether particular care is covered by public health insurance, will the insured person ask their health insurance company for reimbursement of the relevant health care.

      A health insurance company will not intervene directly in the relationship between a patient (insured person) and a health service provider, but it nonetheless has considerable influence over this relationship. Health insurance companies and health service providers enter into contracts for the provision of health services covered by public health insurance and their reimbursement. In these contracts, the insurer sets rules that significantly affect the extent of health care that will be available in practice. Consequently, a health service provider acts de facto as an intermediary between an insured person and the respective health insurance company.

      

      
        
        B.1.2

Health Service Providers
      

      Health care may only be provided by a person that has been granted a permit (authorisation) to provide health services in accordance with Section 16 of the Health Services Act. The scope of the authorised services is limited to the types and forms of care specified in the permit. It is not decisive whether the provider is a natural person or a juristic person (and what legal form such person has), and health services are provided by various business corporations and “contributory organisations”13 of the State, municipalities and regions (often in the form of hospitals and other inpatient facilities). Natural persons having the status of health service providers are mostly general practitioners and outpatient specialists. In legal terms, the position of private and public providers, whether towards patients or towards health insurance companies, is equal.

      It goes without saying that all health services and related activities cannot be left entirely to the market. This is why the law sets special requirements for some providers: teaching (university) hospitals, centres of highly specialised care, and comprehensive centres for the treatment of selected diseases. The special regulation is based on the need for a legal policy aimed to maintain the basic structure of the health service providers’ network. Maintaining the basic network of providers, including especially hospitals as inpatient facilities, is an objective of social need that is necessary for the implementation of the constitutionally guaranteed right to the protection of health.14

      

      University (teaching) hospitals

      University hospitals (also known as teaching hospitals,15 in Czech also “fakultní nemocnice” — literally “faculty hospitals”) are established by the State as its “contributory organisations” with the Ministry of Health as the formal founder. The mission of teaching hospitals is to provide health services, perform related research activities and carry out clinical and practical training of students in accredited degree programmes in general medicine, dentistry and pharmacy, as well as in accredited degree programmes and educational programmes in other medical disciplines. The outlined teaching activities are carried out at the university’s request at clinics and institutes that serve as joint workplaces of the teaching hospital and the medical school.16

      Teaching hospitals form a network of health facilities of the highest type (i.e. having the greatest capabilities within the whole framework) and represent, at least in theory, the top level of health service providers. Moreover, along with some other facilities, the Czech Ministry of Defence has also established its own system of health service providers, with the leading facility being the Central Military Hospital in Prague.17

      

      Centres of highly specialised care

      The Ministry of Health may grant the status of “centre of highly specialised care” to any provider who meets the requirements for the technical and material equipment of medical facilities as well as the staffing requirements for highly specialised care, and who is able to satisfy the demand for the relevant health care in the given geographic area. This status can also be granted for one or more fields or their subfields, and for the performance of highly demanding diagnostics, treatment or monitoring procedures with respect to a certain disease.18

      The Ministry of Health has also established several comprehensive centres for the treatment of certain illnesses, such as oncology, haematology, ictus and other centres. Their aim is to ensure the provision of health services with regard to certain particularly serious illnesses and to create appropriate conditions for the work of highly qualified medical teams, including the concentration of modern medical devices and other resources. In terms of organisation, these comprehensive centres form a component part of health service providers who have proven compliance with the set requirements.19

      Within the network of their contracted providers, individual health insurance companies create additional structures to ensure that health care is centralised in specialised facilities where appropriate and efficient, in order to increase the expertise and quality of the services provided. This occurs within special programmes where the use of certain methods within any such programme is concentrated in selected facilities. Due to a narrower focus of care and a higher number of identical services provided, these facilities are able to gain the relevant experience at a faster pace and thus guarantee a higher level of expertise. Another option is to establish “contract centres” where specialised services are provided in the context of the treatment of selected diseases. The reimbursement of certain medicinal products from public health insurance may be limited to their indicated use at such facilities.20

      Because of this additional role of health insurance companies, it could be argued that the public health insurance system has — along with being the decisive payer of health services — assumed the role of guarantor with regard to the organisation of health care.21

      

      
        
        B.1.3

Public Health Insurance
      

      From the general point of view, public health insurance22 is part of a broader social security system. After all, the right to the protection of health belongs among “social rights” guaranteed by the Charter of Fundamental Rights and Freedoms. The whole system, which aims to promote the rights of the insured person, is governed by public law. The relevant provisions primarily establish mandatory participation in health insurance and the obligation to pay premiums, and define the scope of the right to health care reimbursed from public insurance without direct payment by the insured person.

      This insurance is based on the principle of solidarity, specifically that between the healthy and the sick, between the younger and the older, and between the wealthy and the poor. As such, it depends on the collection of resources from payers, in an amount and under the conditions specified by the law, and also on the principle of redistributing these premiums among individual groups of insured persons according to the scheme defined by the law.

      The right to be provided with the necessary health care reimbursed from the public health insurance, which the insured person acquires by participating in the public health insurance system, is a personal right in nature. The insured person cannot alienate this right or dispose of it in a similar way. However, they can obviously refrain from exercising it in some cases.

      Health insurance companies play a critical role in health insurance. They are the operators of the system; they perform its administration and ensure the availability of health services for the insured. To this end, they establish networks of health service providers. The system is built around contracts for the provision and reimbursements of health services covered by public health insurance, concluded between health service providers and health insurance companies. It is on the basis of these contracts that the health service providers may charge the health insurance company for care provided to its clients (insured persons), and are obliged to assist the insurance company in its checks of bills for health care.

      Public health insurance is provided by health insurance companies. They all have their draft health insurance plans approved by the Chamber of Deputies of the Parliament of the Czech Republic at the Government’s proposal. This procedure is linked with the date of discussion of the draft State budget and State final account. Each health insurance plan comprises a plan of income and expenditures of the given health insurance company, including its division into individual funds. The plan also deals with the expected developments in the structure of the insured persons and includes a plan of operating costs, data on the scope of services reimbursed by the health insurance company, and methods of ensuring the availability of the relevant services. It also contains a network of health service providers with whom the health insurance company enters into contracts on the provision and reimbursement of health services. Along with the health insurance plan, the Chamber of Deputies also approves the financial statements and annual report of each health insurance company for the past year.23

      A fundamental restriction imposed on all health insurance companies in the Czech Republic is the prohibition to establish health service providers and the prohibition to use public insurance funds for conducting a business. A health insurance company can therefore theoretically act as an entrepreneur, but not in the context of health insurance — that can never be operated as a business (as opposed to the provision of health care by its providers).

      Health insurance companies are legal entities of a special kind, established primarily for the performance of non-business activities — the operation of public health insurance to the extent and under the conditions specified by the law and other legal regulations. Any assets used for the establishment of a health insurance company become its own property, without any special rights on the part of those who provided the assets (with the exception of the right to payment of any liquidation balance). A health insurance company is not owned by anyone. As a juristic person, it owns its property, including the premiums it collects. However, a health insurance company may dispose of its assets only within the limits of the applicable statutory law and other legal regulations.

      

      
        
        B.1.4

Public Authorities, Public Administration and Its Role
      

      As part of their role in the organisation of health care, public authorities issue and revoke permits for the provision of health services, and exercise the founder’s rights with respect to specific types of health service providers.24 The Ministry of Defence and the Ministry of Justice decide on the authorisation to provide health services in health care facilities established by these ministries. The Ministry of Interior is then the one to decide on the authorisation to provide health services in facilities established by this ministry and by the Office for Foreign Relations and Information or the Security Information Service.25

      The Czech Ministry of Health is the competent authority endowed with fundamental powers in the area of health care and ​​public health insurance. In particular, it sets the amount of reimbursements for health services provided.26 The amount of this payment (in effect, the price) is specified by the “reimbursement decree”. Health insurance companies are then required to pay for care in accordance with this decree, but nonetheless remain responsible for maintaining a balanced public health insurance budget (which forms a part of general public budgets).

      In cooperation with the Ministry of Finance, the Ministry of Health supervises the activities of the General Health Insurance Company and employee health insurance companies. If the Ministry finds serious deficiencies in the activities of health insurance companies, especially cases of non-compliance with the General Health Insurance Company Act or the Employee Insurance Companies Act, public health insurance regulations or the approved health insurance plan, it may — according to the nature of the deficiency discovered — order the health insurance company concerned to remedy the situation within a set time limit. The Ministry of Health is also authorised to impose forced administration on the health insurance company for a maximum period of one year.

      

      
        
        B.2

Health Professionals and Their Qualifications
      

      Health professionals can be understood in the broader sense as a category comprising anyone who participates in the provision of professional health care and possesses at least some expert knowledge in this field (thus excluding purely administrative or technical staff). However, Czech law follows a stricter approach and creates two rather specific groups of health professionals. The first one consists of three core (“classical”) vocations — medical practitioners (physicians), dentists and pharmacists. The other group is more diverse and comprises many types of professions involved in health care, such as nurses, midwives, occupational therapists, radiologist assistants, laboratory technicians, nutritional therapists, dental technologists and hygienists, paramedics, clinical psychologists, speech therapists and physiotherapists.

      Health professionals falling into one of the two listed categories are central to the provision of health care, and the law vests them with various rights and duties. Moreover, some obligations are also imposed on the members of an additional, third category: “other specialists”, i.e. those who do not provide health care but carry out activities directly connected to it. These staff members support health professionals and act under their guidance in areas such as psychology, speech therapy, special education for visually impaired patients, social work etc.

      Providing health care without being a properly qualified health professional, or doing so through persons who do not meet those requirements, may constitute breach of the law and lead to both civil liability and administrative penalties.27

      

      
        
        B.2.1

Basic Duties of Health Professionals
      

      Section 49 of the Health Services Act sets out two basic obligations of health professionals. The first of these obligations is the duty to provide health services to the extent corresponding to their competences and to the patient’s state of health, on an appropriate professional level and in compliance with ethical principles. The required qualitative level is that of the general professional standard specified e.g. in Section 4(5) of the Health Services Act. The other principal duty is to provide expert first aid to anyone whose life or health would otherwise be seriously endangered in cases where regular help would not be available in time (e.g. to a victim of a serious traffic accident before an ambulance is able to reach the scene). It can be noted on the margin that this duty to provide first aid is, in fact, general in nature — it applies to anyone — but is stricter in the case of health professionals. They are expected to know how to provide proper first aid (a member of the general public need not have the necessary skills) and how to protect themselves against hazards such as infection (so they cannot avoid this duty by simply arguing that they would be endangered in some way).

      Health professionals are the ones through whom a health service provider carries out its activity and performs its duties towards patients. It follows that various obligations which are ascribed to the health service provider — concerning the quality of care, safety, respect for privacy, informed consent, confidentiality, recordkeeping etc. — affect the provider’s personnel, who in fact perform these obligations through their individual actions.

      

      
        
        B.2.2

Basic Rights of Health Professionals
      

      According to Section 50 of the Health Services Act, health professionals enjoy several specific rights related to the provision of health care. A health professional is entitled to obtain information that a particular patient has a contagious disease,28 and about other important circumstances of the patient’s state of health. In truly extraordinary situations, the professional has the right not to provide health care — if their life or health would thus be seriously endangered. This principle can be extended to the duty to provide first aid. A health professional cannot be reasonably forced to save people from a burning building, to dive into water to help a drowning person when the professional themselves is a poor swimmer etc.

      Another right expressly laid down by the law is the option to refuse to provide health care in cases where this would contradict the professional’s conscience or religious conviction. However, such a “conscientious objection” must ultimately not cause harm to a patient who is in need of health care. Hence, in such a situation, the health service provider must arrange for the provision of the relevant care by another health professional (or provider). In addition, if the denial of care might put the patient’s life or health in serious danger and the provider is unable to find another professional or provider in time, a conscientious objection cannot be raised.

      According to the Constitutional Court, there is no precise definition of conscience. “The actual content of conscience or conviction of a particular person cannot be properly determined from the outside — apart from a general statement that it consists of moral values, principles of behaviour, imperatives which the person concerned holds in themselves (the inner aspect of the freedom of conscience and thought). The freedom of conscience acquires an evaluable form only in an interaction with the surroundings, especially in communication with other people (the outer aspect of the freedom of conscience). Constitutional protection of the freedom of conscience gains an actual value only when it can be manifested publicly, in a manner identifiable from the outside. The freedom of conscience can be expressed outwardly in the form of an opinion, stance, approach to a conflict — precisely in the form of a conscientious objection. This is a legally approved situation in which conscientious objection manifested in concreto can be accepted.”29

      

      
        
        B.2.3

Qualifications — Medical Practitioners, Dentists, Pharmacists
      

      The Medical Practitioners’ Qualifications Act regulates the process of obtaining the competence to work as a medical practitioner, dentist or pharmacist. In addition to the “basic” level, it also recognises specialised education based on which physicians, dentists and pharmacists gain specialised competence in a particular, narrower field of medicine (e.g. cardiology, paediatrics and neurosurgery). The law lays down rules for the accreditation of institutions that provide the relevant education programmes, the recognition of qualifications obtained in a foreign country and various other administrative aspects.

      The competence of a medical practitioner, dentist or pharmacist consists of three constituent elements: (a) professional competence, i.e. graduation from the relevant university degree programme [medicine (6 years of study), dentistry or pharmacy (5 years of study each)]; (b) state of health, i.e. no illness or disability precluding work in the profession; (c) integrity, i.e. no previous custodial sentence for an intentional criminal offence connected to the provision of health services.

      Physicians may carry out the medical profession independently, i.e. without the supervision of another professional, only if they have acquired specialised competence in the particular field, as mentioned above. The requirements are less stringent for dentists and pharmacists — they can generally start working without supervision much sooner. In cases where supervision is required, the law states that it must be provided by a physician with specialised competence who is available within 15 or 30 minutes [depending on whether the supervised physician has already successfully passed the first (general) part of their training].

      

      
        
        B.2.4

Qualifications — Other Health Professionals
      

      Other health professionals — i.e. other than physicians, dentists and pharmacists — form a very diverse group, which includes e.g. nurses, midwives, occupational therapists, radiologist assistants, laboratory technicians, optometrists, orthoptists, nutritional therapists, dental technologists and hygienists, paramedics, pharmaceutical assistants, clinical psychologists and physiotherapists. A more detailed description of what each of these professions is allowed to do in health care is left to secondary legislation issued by the Ministry of Health. The same is true of their education and training, especially in accredited educational institutions and courses. Similar to medical practitioners, qualifications obtained abroad can also be recognised.

      The competence of a non-physician health professional consists of three elements — professional competence, state of health and integrity — which are comparable to those applicable to medical practitioners. Obviously, requirements on education are different, as e.g. nurses are expected to complete a three-year degree programme at a university or a higher (i.e. post-secondary) school.30

      Only some of these health professionals, such as properly qualified nurses and midwives, can provide health care without supervision. That, of course, is not to mean that they are not guided in everyday practice by other, better qualified professionals, typically medical practitioners; they are nevertheless allowed to make their own decisions, to the extent permitted by their qualification, when a physician is not present.

      
        
        
      

      B.3

Contract for Health Care, Professional Standards

      The vast majority of health services are provided on the basis of a “contract for health care”. The private-law concept of the provider-patient relationship puts the two parties in equal positions and ensures respect for the patient’s autonomy. Apart from obtaining the patient’s informed consent, the basic obligation of the health service provider and of the health professionals is to comply with the standard of care traditionally denoted as lex artis.

      

      
        
        B.3.1

Contract for Health Care
      

      It was discussed for many years whether health services were provided within the framework of private or public law. This debate, far from being a purely academic dispute, concerned the actual consequences for the relationship between the provider and the patient. In the socialist era, there was a tendency to interpret the said relationship as one governed by public law, with health facilities acting with a certain (albeit very limited) authority over the patient.31 After the fall of the Communist regime in 1989, both case law and legal literature acknowledged that the provision of health care was of private-law nature. As there was no special type of contract describing the relationship between the two parties available at the time, the general conclusion was that this should be considered a special kind of mandate. Among other reasons, this type of contract was suitable because it required the mandatary to exercise the mandate to their best abilities without simultaneously being liable for the outcome.32

      The 2012 Civil Code was the first law to establish a special type of contract in this regard — a contract for health care, regulated in Sections 2636 to 2651. The lawmaker wished to explicitly emphasise the private-law nature of the provider-patient relationship.33 If not revolutionary, the material changes brought by the new type of contract were certainly not insignificant. At the very least, they put a stop to any possible tendencies to interpret the relevant relationship as one based on a contract for work, where the provider would be responsible for the outcome of the health care provided.34 Under the applicable law, the provider’s duty is merely to comply with professional standards (see below), unless the provider explicitly assumes the obligation to achieve a certain outcome (which they — as a rule and for very good reasons — generally will not be willing to do).35

      No special form is prescribed for a contract for health care. In practice, the parties usually enter into the contract tacitly, i.e., they never explicitly state their will to enter into it, but rather simply act in a way that leaves no doubt about their will to contract with each other (an implied contract — for example, when the patient comes to a health care facility and cooperates with the provider’s employee who starts a particular procedure, which the patient willingly undergoes). In some cases, however, the law requires a written informed consent (i.e. a formalised expression of the patient’s will; while this is not a contract as such, it certainly is not forbidden to conclude the whole mutual contract in writing).36 The written consent may be attached to the contract as its annex.37

      The parties to a contract for health care are the provider and the mandator; the provider undertakes to provide health care either to the mandator or to another person (the patient).38 Since the mutual relationship between the parties (and also between each of them and the patient, if the mandator themselves is not the patient) is governed by private law, the positions of the two parties are equal.39 This is so even though health service providers may be legally required to enter into a contract for health care with any mandator who wishes to make use of their services, with exemptions listed exhaustively in Section 48 of the Health Services Act.40

      In cases where the patient is not capable of entering into the contract, this may generally be done by their legally designated representative.

      The patient may be a person other than the mandator; this occurs, for example, in occupational medicine where health services are ordered by the patient’s employer. If a patient other than the mandator refuses to accept the agreed health care, the contractual obligation thus terminates.41

      The mandator is very frequently in the position of consumer42 and the legal provisions on consumer protection are thus applicable to the contract.43

      According to Section 2637 of the Civil Code, “[h]ealth care includes intervention, examination and advice, and all other services which directly concern the patient and aim to improve or maintain the patient’s state of health. However, health care is not an activity consisting solely in the sale or other transfer of medicaments.” Health care need not always affect the patient’s physical integrity (e.g. a mere consultation). The concept of “improvement to health” needs to be understood broadly, also including the outcomes of aesthetic medicine, assisted reproduction technology, sterilisation and other similar procedures. The exclusion of transfers of medicaments does not apply to the administration of medicines by the provider to the patient during a medical intervention.44

      A contract for health care covers a broader set of cases than the mere provision of health services as regulated by the Health Services Act. The same type of contract is used for any services provided with the aim of taking care of the patient’s health within the provider’s profession or scope of activities.45 It is irrelevant in terms of the legal regulation of contracts for health care whether the service in question is provided by health professionals (as opposed e.g. to folk healers), whether it actually is beneficial to the patient etc. Hence, it also comprises activities that are not considered health services under the Health Services Act, including those of nutritionists, masseurs, certain fitness instructors, providers of traditional medicine and herbal remedies etc.46

      On the other hand, certain activities defined as health services by the Health Services Act are not covered by the civil-law contract for health care (such as the sale of medicaments in a pharmacy, which is explicitly excluded from the scope of this type of contract by Section 2637 of the Civil Code, the transport of patients and organs, and other activities). Furthermore, contracts for health care do not cover some cases where a person actually takes care of another person’s health. This applies primarily to the provision of common assistance not requiring any qualification and being considered merely a social favour, where the parties do not wish to establish any mutual legal bond (e.g. minor care for a sick friend etc.). Situations where parents care for their ill children are also excluded, as this forms part of their broader parental responsibility.47

      A contract for health care will not be used in cases where health services are legally provided without informed consent (such as in case of an urgent necessity or compulsory treatment of specific infectious diseases).48 Instead of informed consent, the legal ground for the provision of health services in these cases is provided directly by the law. Nevertheless, some provisions of the Civil Code regulating the said contract can be applied to these cases by analogy, provided that this does not contradict the nature of the situation.49

      A contract for health care may be concluded for or without consideration. The parties cannot agree on remuneration for health services that are paid exclusively from other sources based on another legal regulation, i.e. for health services fully covered by public health insurance.50
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